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Epreme Gour o the United State

OCTOBER TERM, 1884,
No. I - ORIGINAL DOCKET.

The State of New Jersey,

Complainant,
- VS, '

| The State of Delaware.

S ———— e s 0 ——

RECORD.

TRENTON, N. 3.3
TRe Jom{ L. dourny Puu &ux.\l Co)raxy, PRINTERY,

1897
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gupreme Gonrt of the dlnited States

IN EQUITY.

THE STATE OF NEW JERSEY
v. » On Bill, &ec.

. THE STATE OF DELAWARE.

NOTIOE OF MOTION FOR LEAVE TO FILE BILL,
SUBPMINAS AND PRELIMINARY INJUNCTION.

To the State of Delaware and to the Governor and Atlrney-
General of said Siale;

Notice is bereby given that on Friday, the second day of
March, 1877, at ten o’clock in the forenoon of that day, or
sssoon thereafter as the court can attend to the same, in the
Sopreme Court room, in the capitol, in the city of Wash-~
inglon, District. of Columbia, I will make motions before
the Supreme Court of the United States, on bebalf of the -
Blate of New Jersey, for leave to. file in said conrt a bill in
equity by tbe Btate of New Jersey against the State of
Delaware, and alao the affidavits annexed to said bill (copies
of which bill and affidavits will be herewith delivered to
yon), that process of subpeean may issue from said court, to
be directed to the State of Delaware to answer said bill, and
also for a preliminary writ of injunction pursuant to the
prayer in that bebalf in said bill contained; and the state-
ments of said bill and the affidavits and the extract from the
Inst biannnal message of the Governor of the Btate of Dela-
ware, annexed to sajd bill, will be used and relied upon to

17



4

or id n fora writ of i ln_]llnohon
es m are her red to you,
I have the honor to be, very respectfully,
Your obedient servant,
JACOB VANATTA,
Atty,~ Genl. and Sol. of Complainant.

Dated at Trenton, N, J.,
February 17th, 1877,

PROOF OF NOTIOH OF MOTION.

UNITED STATES OF AMERICA
Srare or NEw JERSEY, &,

l bei sworn g to
la t he at Tre the
Btate of New Jersey, aud that, at the request of Jacob Van-
atta, the Attorney-General of the Btate of New Jersey, he
did deliver on the twentienth day of February, 1877, to
Hon. John P, Cochrane, Governor of the State of Delaware,
at his residence near Middletown, in the State of Delaware,
a notice of which the above notice is a true copy, and also
printed copy of the bill of complaint, and a printed copy of
the motion mentioned in eaid notice; and on the same day
deponent did deliver to Hon. Jobn B. Pennington, Attor-
ney- Generel of the Btate of Delaware, at the State Houee,
at Dover, Delaware, a.notice of which the above notice is a
copy, and two printed copies of said bill in equity, and two
printed copies of the said motion,

: Miro YEoMANs,

Bubscribed and sworn to before me, February 26th 1877
at Trenton, New Jersey.
W. 8. BELVILLE,
U. 8. Comms., Dist, of N. J.

Endorsed—Original. T. 8. Bupreme Court. In Equity.
The Btate of New Jersey v. The Btate of Delaware. Notice
of Motion, Filed 13th Maroh, 1877,

18



MOTION FOR- TO FILE BILL.

preme Conrt of the United States. The State of
Jersay v, The State of Delaware. Original No,

now comes the above-named complainant and moves
for leave to file in this conrt its bill in eqnity against

defendant and for to answer.
T, UYSEN,
Of Counsel jor Complainant.

bad better issue to Hon. John P, Coch-

of Delaware, and the writ can be encloged to

John B, Penninpton, Attorney-General of Delaware,
He will procure the Governor’s a oo of

T. F. BAYARD.

Court U.8,,1876, Oot, Term. Original
of New Jersey, Complt., v. The State of
Motion for leave to file bill and for
13th Maroch, 1877.

ORDER
PTOR
the 13th of March, A. D, 1877, the eutry
of record, to wit : s

Court of the United Btates, The _ of New
Jersey, Complainant, v. The Btate of Dela .

instant.”

19



A

BILL, OF COOMPLAINT.

To the Justices of the Supreme Court of the United States
The Btate: of New Jersey, one of the States of- the

Up Bta of A bill
Bta D ware, t  of
Btates of Am and therenpon your orator comp
and says: E '

That your orstor is the owner in fee-simple of a portion
of the bed of the Delaware river, that is to say, from the-
southeasterly corner of the State of Pennsylvania, on

middle of said river. That within and beyond the E

interest and-concurrent juri diction with the Btate of
e righta v

)
t
King did give and grant unto his said brother James, Duki&"
of York, his heirs and assigns, all that part of the main-
be at
of ix,

and so up the river thereof to the farthest bead of the same -
as it tendeth northward ; and extending from thence tc the
d
n
or islands commonly called by the several name or names-of

20
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or known by the several names of Conectiont or Hudson’s
river, together aleo with the said river called Hudson’s river,
snd all the Jands from the west side of Coneoticnt to the
east side of Delaware bay. And also, all thosa several islands
ealled or known by the names of Martin’s Vineyard. and
Nantuke’s, or otherwise Nantukett; fogether with all the
Jands, islands soil¢s, rivers, harboure, mines, minerale, quar-
ries, woods, marsbes, waters, lakes, fishings, hawkings, hunt-
ings &nd fowling ; and all other roysltye, profits, commodities
and hereditaments to seid several islands, Jands and premizes
belonging and Jeppertaining, witb their and every of their
appurtenances,

And further by the raid patent, did graot unto the said
James, Duke of York, his heirs, deputies, agents, commis
sioners and assigns, full and absolu'e power and anthority to

) pun  pardon, g rulea bjeots
0 Kin  isheire an rs, 88 8 me to
dveniure the lves inlo any the or pl =
id, or that 8 Id at apy time th er inh ¢

he eac g tosuch ] | din

se  nalr 8 a3 by the isa

should be established ; -and in defeot thereof, in case of
necessity, according to the good disoretions of his deputies,
commissioners, officers or assigos respectively ; as well in
all canses and watters capital and criminal as civil, both
marine and others; . so alwaye as the said statutes, ordi-
nances and proceedings shonld not be contrary to, but as
Dear as conveniently may be, sgreeable to the laws, statutes
and government of the realm of England.

Aleo to make, ordain and establish all manner of orders,
laws, directions, instructions, forms and oeremonies of
government and magistracy, fit end mecessary for and
concerning the gpovernment of tbe territories and islands
aforesaid, so always that the same be not contrary to the
laws and statutes of the realm of England, but as near as
may be agreeable thereunto; and the same at all times
thereafter to put in execution or abrogate, revoke or change,
not only within precincts of the said territories or islands,
but also upon the seas in going and coming to and from the

21
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same, a3 he or they in their good discretion sbould thipk
the fittest for tbe good of the adventarers and inhabilantg
there,

* * * x . * * %

And further, that it shonld be lawful (o and for the sajq
James, Duke of York, bis beirs and assigns, in his or thejy
diseretion, from time to time, to admit such and 8o many
person or persone fo trade and treffique unto and within the
said territorice avd islands-aforesaid, and unto every or any

and t ; aud to B8 A ny

8 Or a in the p p B as
they should think fit, according to the lawa, orders, conatj-
tutions and vrdinances by the said Duke, his beirs, depaties,
eommiesioners and ascigps, thould be made and established
by virtue of and accordiog to the true intent and meamng
of the said lelters- patent.

* » *> L4 x *.

And further ~did give and grant unto the said Duke, his
heirs and ussigns, and declare that it should be lawful to
end for bim, them or any of them at all and every time
and times thereafter, out of any of the said King’s realms
or dominions whatsoev(r, iake, lead, carry and transport in
and to their voyages, and for and towards the plantations of
safd territories and islands, all such and so many of hia
subjects or any other strangers being not prohibited or under
restraint, (bat would Lecome the subjects of eaid King, and
live under his allegiance, us should willingly accompany
them on the raid voyages, ete,

And &lso to all and every such governor or governors or
other officers or ministers as Ly the said Duke, his heirs
and assigns, should be appninted to have power and author-
ity of government and cummard in or over the inhabitants
of the eaid territories or jslands that they and every of
them should, and lawfully might, from time to time at all
times thereafter, fur theic own defense and safety encounter,
expulse, repel and resist, by force of aras, as well by sea s
by land, and all ways and means whateoever, all such
person and pereons us without the special license of the said
Duke, his heirs or assigns, should attempt to inhabit within

22
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the eaid precincts and limits of said territories and islande.
And also all and every soch person and persons whatsoever,
as should enterprise or attempt at any time thereafter the
destruction, invagion, detrime

or isl de’ id,

o the id pat
is bereby prayed, will more fully and at large appesr.

B. That after the making of the said grant, and in or
sbout the year 16 , the territory included in the eaid grant
wag conquered by the military power of the States of the
United Provinces of the Netherlands, and afterwards in or
aboui the the said territory by the said conqueror
was surrendered to the King of England, and therenpon, in
order to make good and effirm and establish the aforesaid
grant, the said Kiog of England, by his letters-patent bear-
ing date on or about the twenty-ninth day of June, 1674,
did grant and convey unto the eaid Duke of York all and
every of the property and all and every of the righte,
powers and privileges granted, conveyed, transferred and
sesured in and by the patent first hereinbefore mentioned,
using in the last one of the said patents the same words
which are used in the first of the maid patents, and no
others except those stating the date, as by.reference to the
last-mentioned of said patents, leave of reference to which
is hereby prayed, will more fully and at large appear.

C. By lease and relesse, which Jease was dated the 23d
and the release the 24th.day of June, 1664, made by the
said James, Dake of York, etc., party of the first part, and
Lord John Berkeley and Bir George Carteret, parties of the
second part, the eaid James, after reciting the grant so as
aforesaid made to him by the aforesaid letters-patent, dated
16th March, 1664, for a competent sum of good and lawful
money to him paid by the said Berkeley and Carteret, did
grant and bargain, eell, release and confirm to said' Berkeley
and Carteret, their heirs and assigns forever, zll that traoct
of land adjacent to New Epgland and lying and being to
the westward of Long Island and Maohitas Island, and
bounded on the east part by the main sea and part by Hud-

2

23



whatsoever to the said lands and premises belonging or ini
anywise appertaining, with their and every of their appops|

gions, remsinder and remainders thereof. , ,
* . * * *® * e
To bave and to hold, all and singular, the said tract

land and premises with their and every of their appurten.:

anoes, and every part and parcel thereof, unto the said Berke-
ley and Carteret, to their heirs and assigns forever, to
only use and beboof of the eaid Berkeley and Carteret, their
heirs and ‘assigne forever, yielding and rendering

yearly and every year the sam of twenty nobles,

mobey of England, if the same should be lawfully

ot or in the Inner Temple Hall, London, at the feast of

Michael, the archangel, yearly. As by reference to the

release, leave of referencs to which is prayed, will more

and at large

“ on to ro
f of or to
with all and every the adventurers and all such as shsll
}
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day of February, in the year of our Lord one thousand six
bundred and sixty-four. These concessions and agresments

de e ofi ¢l le and
ih p and e es and
assurances to such settlers. Said conces.ions relste to the
po d council, cre
or ymen and off

in the said province; to the legislative power of the assem
bly, smong which were in the said province to create and
appoint such and so many ports, harbors, erecks end other
places for the convenient Joading and unloading of goods
and merchandise out of ehips, boate and other - vesels, as
ghonld be expedient, with such jurisdictions, privileges and
franchise to snch ports, ete., belonging, as they should judge
most conducing to the general good and welfare of the
province.

And that the inbabitants of the seid provinee shonld have
free passage through or by any sens, bounds, creeks, rivers
or rivulets, ¢te,, in the seid provines, through or by which
they mnst neceasanly pass to come from the main ooean to
any part of the province aforesaid, as by reference to the
said concession and sgreements, leave of reference to which
is hereby prayed, will more fally and at large appear.

- These grants and concessions bear even date with the ap-

an of ip

of wh poi
proprietors, Lord John Berkeley and 8ir George Carteret,
and by bis letter of instructions, bearing even date with bis

provincs to such person and persons, and for such estate and
estates, and with such provisions, conditions and limitations -
a8 we by our concessions 2ud agreements, under our hand
and seal, bearing date with ‘these presents, to and with the

ar to g on ilbe
er one fr time
not o Be;
you law
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suent to such our concessions, and to such instructions, raleg

and directions as aforesaid, and also to make *  *
Provided, and it is bereby declared, that this present

or anythipg therein contained, doth not extend or shall

deemed or taken fo extend to you our said Governor

Coundillors, or either or any of them, any power or

ity to make any msanner of g

other like disposition of any

part of the eaid province, b

cesrions and instroctions, as

preyed, will more fully appear, * * * * 4

1 ,
dentore recites the Jeiters-patent made by the King to the!
Daoke of York, bearing date the twenty-ninth of June, 1674,
and then witn  that the Dake, in consideration of a com--
petent sum of money, “ doth grant, bargain, sell, r and

confirm unto the said George Carteret, his heirs and a ‘

of to

the Lon
Teland, and bounded on the east part by the main sea
part by Hudson’s river, and extends sou 8e farea n

cortain creek oalled Barnegat, being' about the middle:
between Sandy Point and Cape May, and bounded on the-
lin
in
below a cerisin creek in Delaware river called Ronkokus
Kill, and from thence up the eaid Delaware river to the’
norhhemmost. branch thersof, which is in forty-one
m of itud n
a tl to r -
degrees of latitnde, and also all rivers, mines, minerals,
ing, al-
nis to
the said Jands belonging or appertaining; with their and:
every of in 8
as the ea he o

26
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by the before-recited letters-patent, and all the estate, right,
title, interest, benefit, advantage, claim and demand of the
aaid James, Duke of York, of, in and to the said lands and
premises, or any part or parcel thereof,-and the reversion
and reversions, remainder and remainders thereof,” which
grant was subject to a yearly rent of twenty nobles, lawful
mon of if should be fu

man ,at Te e , London, a8 re

to this last-mentioned grant, leave of reference to which is
hereby p , Will more fully and at large appear,

F. An indentare quintipartite, bearing date the first of
July, Anno Domini 1678, between the said Bir George Car-
teret of the first part, William Penn of the second part,
Gawn Lawry of the third part, Nicholas Lucas of the
fourth part, end Edward Billibge of the fifth part. This
deed recites theafo  d lettera patent from the King to the
Duke of York, dated the 12th of March, 1864 ; the eaid
Jense and release from the Duke of York to Berkeley and
Charteret, bearing date the 23d and 24th day of June, 1664 ;
an indenture of bargain and sale dated the 18th of March,
1873, between the said John Lord Berkeley of the one part,
snd John Fenwick of the other part, by which said Berke-
ley granted to Fenwick all the moiety or half part of him,
said ‘Berkeley, of, in and to the said tract of land called
.New Ceserea or New Jersey; two other indentures, one
being indenture of bargain and eale, dated the 9th of Feb-
roary, 1674, from the said John Fenwick and Edward Bill-
inge of the one part, said William Penn, Gawn Lawry and
Nicholas Lmoas of the other part, and the other being an

’

h

wick of the first part, eaid Edward Billinge of the second
part, and the said William Pean, Gawn Lawry and Nicho-
lna Liucas of the third part, and that by several other good
sod sofficient assarances in the law duly execated, eaid
m or half part of said tract of land; the said moiety
or half part of all and every other the eaid several and

ve premises g0 conveyed unto the said John Fenwick

27
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as sforesaid, were- conveyed unto and then were vested in -

the said Wlllmm Penn, Gawn Lawry aud Nicholas Lucas
and their heirs, to the use of them and their heirs and.

aaslgns forever (in which, nevertheless, the said Edward Bill...;
inge claimed to have equitable interest), so as the said Wil- .

all and every the seid premises so granted uwato the said

John Lord Berkeley and Bir George Carterst as aforesaid, .

a8 Dot ; id
sa to te in
the said Sir George Carteret, who was then actually seized
of ibe other undivided moiety or half part of all and every

ERANY)

M|
e+ e A o, s

the same premises, and did then hold the sams to him and his |

heira as tenant in common with the said William Penn,
Gawn Lawry and Nicholas Liucas, and it was further recited
in the said deed thst said Sir George Caiteret, William Penn,
Gawn Lawry and- Nicholas Lucas had agreed to make &
partition of the said tract of land, and of the said several

and premises, into two parts, then in and by the !

said indentore said Fd Billinge, and the said William
Penn, Gawn Lawry and Nicholss Lucas, by and with the

t, direction and appointment of the paid Edward
Billinge, by his being a party to the said indenture,
and by his sealing and exeonting the same, did n, sell,
release, confirm and convey unto the said Bir G Car-

‘teret, his heirs and assigns the easterly part of New
d hol
Bir
release, confirm and convey unto the said William Penn,
Gawn Lawry and Nicholas Lin
of
‘8D
division line between the sid emsterly and westerly paxts
of New in the said indentare is desoribed as fol-

lows: From the northernmost branch or.part of the before-
mentioned river, called Delaware river, and to the most

n point or boundary of the said tract of land and

premises so granted by his royal highness, James, Duke of
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York, unto the said Lord Berkeley and Bir George Car-
teret, now by the consent and sgreement of the parties to
these presents, called, and sgreed to be called The North
Partition Point, and from thence, that is to say, from the
gaid North Partition Point extending southward by. a
straight and direct line drawn from the said north partition
southward, throngh the smid tract of land, unto the most
goutherly point of the east side of Little Egg Harbor afore-
esid ; which eaid most soutberly point of the east side of

~ Little Egg Harbor is now by the consent and sgreement of

the parlies to these presents called and agreed to be hence-
forth called the Bouth Pertition Point; and which eaid
straight and direot live drawn from the said North Parti-

. tion Point, thro’ the said {ract of land unto the said South

Partition Point is now by ihe consent and agreement of the
eaid parties to these presenis called and sgreed to be called
the line-of partition, and with the Jand in the westerly side
of the said partition line said Sir George Carteret did con:
vey unto the said William Peon, Gawn Lawry and Nicholas
Lucas, 8]l and - every the isler, islands, rivers, mines,
minerals, woods, fishings, hawkings, huntings and fowlings,
and all other royalties, governments, powers, forts, fran-
chiees, barbors, profits, commoditiea: and hereditarents -
whatsoever, unto the said westerly part, sbare and portion
of the said tract of land and premises, as by reference to

 this indenture, leave of reference to which is hereby prayed,
- will more fully and at large appear, ,

G. Ap indenture made the sixth day of August, Anno
Domini 1680, between James, Doke of York, etc., of one
part, and Edward Billioge, William Pepn, Gawn ‘Lawry,
Nicholas Lucas, Jochn Eldridge and Edward Warner of.
the other part. This indenture recites the letters-patent from
the King to the Duke of York, dated the 12th of Maroh,
1664, the lease and release from the Duke of York to
Berkeley and Carteret, dated the 23d and 24th of June,
1664, the conveyance from Jobn Lord Berkeley to John
Feawick of Berkeley’s moiety; that the conveyance to

+ Fenwick was in trust for Edward Billinge, his heirs and
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asaigns ; that Fenwick and Billinge conveyed the said mojety
to William Penn, Gawn Lawry, Nicholas Lueas, and their
heirs, to certain wee, that is to say, as to ten equal ang
undivided one-hundred parts théreof to the use of the
said John Fenwick, and of hiz heirs and assigns forever,
and a8 to the other moiety equal and undivided par: of the
eaid undivided moiety to the uge of the gaid William Penn,
Gawn Lawry and Nicholas Lucas, their heirs and assigng
f‘orever, in trnet for the said Edward Billinge, his heirs and
assigns forever, that after which the eaid John Fenwick con.
veyed all his said ten cqual and undivided hundred parts
of the eaid undivided moiety, unto John- Eldridge and Ed- °
ward Warner, thejr heirs and assigos forever; that Eldridge
and Warper conveyed the same ten equel undivided bundred
parts unto the said William Penn, Gawn Lawry and Nicholas
Lincas, their heirs and assigns forever, the better to engble
them, the said Edward Billioge, William Penn, Gawn Lawry
and Nicholas Lucas, to make a partition of the said entire:
premises with the said George Carteret. Then reciting the
aforesaid partition by which the western part of New Jersey
was conveyed in severally to said Penn, Lawry and Lucas.
That. after the partition, pursuant to s truet for that purpose
reposed ia them, they conveyed ten full equal undivided one-
hundred parts of the said westerly part of New Jersey unto
tbe said John Eidridge and Edward Warner, and their heirs,
for their own use forever. And further recites that the said
William Peon and Gawn Lawry remain still seized of the
other ninety equal and undivided one-hundred parts of West
New Jersey, to them and their heirs in trust for the said
Edward Billinge, his heirs and.assigne forever, then reciting
that after the conveyance from the Duke of York, that
Berkeley and Carteret, a3 aforesaid, and in the times of the
late war between the King of England and the Siates of -
the United Provinces of the Netherlands, the armies and
subjects of the eaid States General gained possersion, not
only of the said premises so by his Royal Highbess conveyed
to Berkeley and Carteret, and also of othier Jands and here-
. ditamenta which were originally granted unto his eaid Royal
Highness by his said Majesty’s said letters-patent herein-
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pefore recited-—all which were afterwards regained from the
gaid States, or by them delivered up unto his said Majesty ;
‘then reciting the aforesaid letters-patent from the King to
the Duke of York, dated the 27th of June, 1674, then after
these recitals the said indentnre declares for a consideration
therein expressed, and for the belter extinguishing of all
goch claims and demands as his said Royal Highness
mey anyways have of or in the premises aforesaid now
called West New Jersey, or any part of them, and for
the further and better settling, conveying, assuring and
confirming of the same, and of every part thereof, acoord-
ing to the purport and meaning of these presents, his
Royal Highness did grant, bargaio, sell and confirm unto
the eaid William Penp, Gawn Lawry, Nicholas Lucas, John
Eldridge and Edward Warner, all that part, share and por-
tion of all thoee parts, shares and portions of that entire
tract of land and all these entire premises &0 granted by his -
said Royal Highness unto the said John Lord Berkeley and
Bir George Carteret, and their heirs as aforesaid, as in and
by and upon the said partition aforesaid was and were
vesied in the snid William Penn, Gawn Lawry aud Nicholas
* Lucas and their beirs, and then agreed to be called by the
nsme of West New Jersey, together with all the islands,
bays, rivers, waters, forts, mines, quarries, royalties, fran-
 chises and appurtenances whatsoever to the rame belobging
or in mnywise appertaining, and all the estate, right, title,
interest, reversion, remainder, claim and demand whatso-
" ‘ever, 88 well in Jaw a8 in ¢quity, of him the said James,
Dake of York, of, into and out of the same, or any part or
parcel of the same; es also the free use of all bays, rivers
and waters leading into or lying between the said premises
or any of them in the said paris of America, for navigation,
frce trade, fishibg or otherwise, to have and to hold to said
Penn, Lawry, Lucas, Eldridge and Warner, their heirs and
sesigns forever to certain nses, namely, as to ten equal and
undivided bundred parts thereof to the mse of =aid John
Eldridge and Edward Warner, and of their heirs and
assigns forever, and as to the other ninety equal undivided
hundred parts thereof to the use of the eaid William Penn,

a
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Gawn Lawry and Nicholes Lucas, end of their heirs and
aspigns forever, in trust, nevertheless, for the said Edwarg
Billinge his heirs apd nssigns
L
h 13
with people, and to exercise all necessary government there,
whereby the said premises might be the better improved and
made more useful to him, his heirs and assigns, avd to the
King's Majesty, said Duke of York did give, grant, assign
o .
0
aad other matters-and things wha which by the said
respective recited lettersspatent, or either of them, are amd
were granted or intended to be granted to be exercised by
the said Duke of York, his heirs, assigna, deputies, officers
or agents, in, upon or in relation unto the said pre
the  con to be
of ,in then in
the said Duke of York, to be held, enjoyed, exercised and
executed by him, the said Edward Billinge, his heirs and :
assigns, and by his deputies, officers, agents and commie- !
sioners, ag fully and amply to all intents, constructions and
as
d, u
of the said lettere-patent.

And your orator farther shows that in this indenture
West: New Jersey is desaribed as *“All that westernly paxt,
share and portion of the said whole and entire tract of land
and premises as before mentioned which is extending sonth-
ward and- westward and northward along the aet and

South Partition Puint, being the most southerly point of
the east side of certain place or harbor lying on the south. .
ern part of the eaid tract of land and premises called or:

of the e of

nnto a now .;
called the North Partition Point,” ete., as. by reference to |
the said last-mentioned mdentnre, leave of reference bo
which is prayed, will more fully and at Jarge appear.
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H. The concessions and agreements of the proprietors,
freeholders and inbabitants of the province of West Jersey,

in America, beariog date the third of March, 1676, which
were agreed to and signed by the said Edward Blllmge,
Gawp Lawry, William Penn, Nicholas Lucss end cthers.
The sixth chapter of this document granta and dedicates
Jands for bighwaye and streets, and cities, towns and vil-
lages, and for wharfs, keys, harbors sud for public houses,
* * ¥ pgaleo that the inbabitants of the said province
bave free passage throngh or by any eeas, bounds, ereeks,
rivers, rivulets, in the said province, throngh or by which
they must necessarily pass to come from the main ocean to
any part of the provinoce aforesaid.

» * x * * * *

“That all the inhabitants within the said province of
West Jersey, have the liberly of fishing in Delaware river,
or on the seacoast;” as by reference to the said concessions
and agreements, leave of reference to which is hereby
prayed, will more fully and at large appear,

And your orator respectfully submits and charges that
whatever rights the said Dake of York, or the said William
Penn, may have acquired in or to the Delaware river from
the King of Eogland after the meking of the concessions
and agreements last hereinbefore referred to, in equity were
subject and subordinate to the rights granted by the said
oconcessions and agreements to the inhabitants and property- .
holders of West New Jersey, in or by virtue of the said
concessions and agreements; and that eaid William Penn
was, and all persons, associations, aud every State claiming
by, throngh, or under him were, are and shonld be estopped
from asserting or maintaining that any rights or pretended
rights acquired by the eaid Duke of York, or by said Penn,
in or to any part of the Delaware river from the King of
England, subsequent to the year 1676, do or can destroy,
lesten or impair any of the rights in or to the Delaware
river, or any part thereof, conferred upon the inbhabitants of
'West New Jersey, by the said concessions and agreements,
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I. A deed of surrender from the proprietors of East apg
West New Jersey of their right, or pretended right of gov-
ernment to Her Majesty Queen Anne, bearing date the
fifteenth day of April, 1702, daly executed by the thep
proprietors of ¢ach of eaid divisione, in and by which the
eaid proprietors for themselves and heira did surrender ang

up their ign, Ann en of

ell rs of s to N sey gr
by King Charles II. to the Duke of York, and by the Dake
of York to the said proprietors, es by reference to aid
surrender, leave of reference to which is prayed, 'mll mere
fully appear.

The said surrender was accepted by the Queen in couneil
on the seventeenth day of April, 1702, and ordered to be
enrolled in her Majesty’s High Court of Chancery.

J. By the American Revolution, which took place by (he
declaration of independence, bearing date the fourth day of
July, 1778, the Btate of New Jersey became, and was, and
from thenoeforth has been a free and independent State; and
as to all such
as t 8 hold, to
acts and things which independent Btates may of right do,
and by foroe of the said revolution and eaid independence
the said Btate of New Jersey became invested not only with
all and every power of government in and over the territory
of said State and the tide-waters adjacent thereto, but also
became in with all the property, and rights of property,
within and appertainiog to said Btate, which immediately
before said revolution were vested in the crown of England ;
that at the time the said revolation took place the bed of the
river Delaware in its whole width and length, from the falls
in said river at or near Trenton, to the mouth of said river—-
that is, throughout the whole extent to whioch the tide ebbed
and flowed in said river—belonged to and was vested in the
crown of England in trust for the nses and purposes of the
subjects of the King of Great Britein; that by means of
the said revolution, the said independence of the State of
New Jersey, and the treaty of peace between the King
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of Great Britain and the United States of America, con-
oluded at Paris, SBeptember 3d, 1788, that portion of the bed
‘of the Delaware river, last hereinbefore mentioned, situate
" the of and to
of s er, in in

Biate of New Jersey; the remaining portion thereof, by
the same means and at the time being vested in the State of
Delaware; aud so the title to the bed of said river, your
orator respectfully submits, hath ever since continued and
now is. As to the waters of said river between the Btste of
New Jarsey and the State of Del were, your orator respect
folly submits that ever sinoe the fonrth of July, 1776, your
orator, and the State of Delaware, have each had and been
entitled to an equal interest therein, and each has had a
right to exercise eqnal and concurrent jurisdiction in and
over the same, and an egqual right for ite citizens and inhabi-
tants to fish in said waters, . '

Your orator is aware that it hes at times been alleged
and pretended on behalf of the Btate of Delaware that
Charles IL, King of Eogland, by alleged letters-patent, said
to bear date March 22d, 1683, did grant to his brother, the
D , “th of
D fort or
lying and being between Maryland and- New Jersey, in
America, and 21l {hat tract of land lying within the com-

ve R
th °.

in the suid river of Delaware, and. the snid river and the
of ¢ part
bout your

denies that the said alleged patent was ever legally made or
ever legally delivered by the said Kiog Charles IT, to his
said brother James, Duke of York, and that sald patent
vever had any legal existence. And your orator further
conten ly that if it

that s t existence :
that then and in that case, by legal and juet constrmetion
thereof, it cannot and should not be construed to inelude or
oontrol any part of the bed of eaid river lying or
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easter)y of the middle of said river, and no rights of juris.
diction or fishery in said river except equal and concurreng
rights with your orator.,

K. To the bed of the river Delaware, and jurisdiction yj
and over said river so as aforesaid olaimed, your oratoy
hath title and right by long, peaceable and undisputed pos.
session, use and enjoyment—that is, possession, use and
enjoyment which began with the earliest settlement of the
Btate of New Jersey, and which hath continued ever singe
without interruption or dispute, excepting only-the iner-
raption and dispute hereinafter complained of.

ng t the citiz and  dents of N
wn ority of r or and with
leave and license, from time to time, have improved the
re of said opp eto of
a point op to bon be

Pennsylvania and Delaware, on the Delaware river, to and
below a point on the easterly side of said river, twelve miles
below New Castle, as their wants end convenience have
required, by erecting dykes and embankments and building
wharves, docks, piers and other structures and arrangements,
The southwesterly limits of the countiea of Salem, Camber-
land and Cape May (which counties lie oppoaite to the
Btate of Delaware, and bound on the said river) by usage
and legislative enactment, have been the main ship channel
of the river and bay of Delaware. The lawa of your orator
relative to fishing in the Delaware river, for over ssventy
years, have been recognized, obeyed and enforced on every
part of that part of said river which lies between the Btate
of New Jersey and the State of Delaware, and the citizens
and inhabitants of the Btate of New Jersey, for more than
two hundred years, have claimed, ex and enjoyed,
except a8 hereinafter stated, withont molestation or inter-
ruption, the right of fishing in all parts of said river, equally
and in common with the citizens and inhabitants of the
Btate of Deleware, and during all that time the courts of
New Jersey have exercised jurisdiction, in respeot of wrongs
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committed on- said river, where it runs- between said two
States, and complained of in the courts of your orator.

2.

Your orator further shows that the Legislature of the
State of Delaware passed an act March 28th, 1871, entitled
#An act for the protection of fishermen,” in and by the first
gection of which it is enacted ¢ that it shall be unlawful for
gny person not being a citizen of the Btate to take or catch
fish of any kind in Delaware bay or river or any of the
creeks emplying into the same, within the limits of this
Btate, without obtaining from the clerk of the peace of one
of the counties a Jicenss therefor, which licence shall be
granted on paying to the clerk, for the use of the State,
twenty dollars, aud shall be in force for one year from its
date, aud shall be confined to one boat or vessel named
therein ; provided, that transient vessels may catch fish for
their own immediate use. If any master of a boat or vessel,
or other person, shall violate this section, he shall be deemed
guilty of & misdemeavor, and shall pay to the Btate a fine of
fifty dollars, and tbe boat or vessel used in such violation of
the law, with all ber tackle, apparel and furniture, and all
her implements for fishing, gill net or seine, or any con-
trivauce for taking fish, and anything so taken shall be for-
feited, and may b seized and detained for trial by any offi-
cer or person, Buch trial may be had ! efore any jastice of
the peace, and if condemned the property seized shall be
sold by his order, and the proceeds, deducling costs "and
ch be equally divided among the captors; provided,
that an appeal shall be allowed from the judgwent of the
jastice, if applied for witbin ten days, to the Court of Gen-
eral Bessions of the Peace and Jail Delivery, on security
being given by bond and sufficient surety in the fall value
of the property condemnued, conditioned to be void if snch
jndgment be reversed by said court,” as by reference to this
act, leave of reference to which is hereby prayed, will more
fally and at Iarge appear.

That ement to eaid ed
by the 1 of Delaware, 1
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enacted ¥ that it shall be unlawful for any resident or citizen. -
of this Btate to oatch or take any sbad, for the purpose of
sale, in Delaware river or bay, or any of the creeks or rivery
emptying into the same, within the limits of ihis State
withont first obtaining from the olerk of the peace of one
of .the counties a license therefor, which license shall be
granied on paying to the clerk of the peace aforeseid, for
the nse of the State, five dollars, and shall be in force one
ear from its date, and shall be confined o one boat or:
vessel pamed therein,” By the second seotion of said act
it is enacted * that all provisions of the act to which this is
& Bupplement shall, with the exceptivn of section one of enid
act, be applicable I:o citizens and residents of this State,”
And your orator further shows that certain officers of the
Btate of Delaware, whose names are unknown to your orator,
construed the eaid act of the State of Delaware as requiring
or anthonzmg them to arrest citizens of New Jersey -while
pureuing the occnpntlon of fishing in the river Delaware, on
easterly side of said river, and easterly of the middle and
negr to the easterly shore of said river, and under that con-
struotion, in the month of April and early part of the month -
of May, in the year 1872, officers of the State of Delaware,
on the easterly side of the middle of the river Delaware,
arrested twenty or more citizens and inhabitants of the State
of New Jersey, who were then and there, in accordance with
the laws of the Blate of New Jersey, engaged in the occupa-
tion of fishing in the aaid river on the easterly side of said
river, and eeized their vessels and fishing implements and
carried the said citizens and residents into the State of Dela-
ware, and there charged them with violation of the aforesaid
aoh relative to fishing, in this, that said persons bad not -
taken a license and paid the license fee of twenty dollars
prescribed by the first section of the aforesaid act, and the
courts and authorities of the State of Delaware did enforoe
the provisione of {he said act sgainst ssid citizens and resi-
dents of New Jersey, and did thereby mssert am exclnsive
jurisdiction over the whole of eaid river from shore to shore
. in disregard and defiance of the rights of your orator, and
therenpon the Governor-of the Btate of New Jersey did

P
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issue his proclamation, bearing date the eighth day of May,
1872, reciting and proclaiming as follows:

“A proclamation by the Governor.of New Jersey,

# Whereas, citizens of New Jersey, while pursuing the
occupation of fishing in the river Delaware, on the eastern
gide of seid river, and within the jurisdiction of this State,
have recently been arrested by persons claimiog to act under
the laws and aunthority of the Btate of Delawars and taken
as prisoners out of this State ;.

“And wheress, the business of those eo arrested has been
seriously interrupted, and the like business of many other
citizens will be disturbed should eimilar aggression npon the
anthority and jurisdiction of this State be continned ;

“And whereas, disputes in relation to jurisdiction between
Btates should be submitted to the legal tribunal created with
especial reference to such disagreements, and should not be
permltted to result in a collision of opposing local authori-
ties, or in individual retaliation :

New Jersey, which is easterly of the middle line of said
river, and further claims that all persons who conform to
the fishing laws of the State of New Jersey bave the right
to fish on the esstern eide of said river, without permission
or license of any other State,

“And I notify and wern all persons not to molest, dlsturb
arrest, or attempt to arrest, withont lawful process, xssued
by some legal suthority in this Btate, any citizen of New
Jersey, st any place within her jurisdiction.

ort of lle
or be to of
thaet e lbem to e the
vedde i e prope  bu
“ Given at the executive chamber, at Trenton, thia
[z.8] e day o one thousand eight
b d and .
“Attest, JOEL PARKER,
“dJos. A. Hawr, Private Secretary.”
4
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That on the thirtieth of January, 1873, the Legislature of'.
the Btate of Delaware did adopt joint rwo]utmns of whick:
the following is a copy :

'.
k)

“ Whereas, it appears by the message of his Excellenoy thy.

seid circle, a jurisdiction never doubted in Delaware,
questioned elsewhere with confidence until now, so far nq
this Greneral Assembly is informed ; ;

“And whereas, his Excellency the Governor of
Jersey, in his correspondence with the Governor of
State, has suggested that the question of exclusive jurisdio-
tion, and of authority involved in the claim maintsined by
that Btate, be settled by resort to legal proceedings which:

Leg llyd i
that ore 8
justice done otherwise and as hereinafter provided for;

“And wherens, jt is of the utmost importance that no.
questions of sovereign title or rights should exist
8 . '

“And whereas, in this case such do exist they should ba;
B a8 the e '

it by e of

d  on of six commissioners, three to be appointed by
Legislature of each State, and that their decision shall be
. % Regolved, That eaid’ decision be submitted in writing,
ds
of
be upon j of h
eral yof 8 ape al
of ilar
be of
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State, to be placed among the executive archives; and fur-
ther, that each State, through its Governor, make proclama-
tion for six montbe, in the newspapers printed within its
borders, of the aforesaid decision, to the end that full public
information thereof may be given.

“ Resolved, That Joseph P. Comegys of Kent county,
William G. Whiteley of New Castle county, and Edward
L. Martio of Bussex comnty, be appointed commissioners
on the part of this State for the purpose aforesaid; that
they be at once notified by the Speaker of the Senate of such
their appointment, and in case at the end of five days from
such notice, either of them has not accepted said appoint-
ment, that another from {he same county be appointed in

his place. ' :
# Resolved, That a copy of the foregoing preamble and
ified e Go r to nor

are that be 1 the

Legislature, that the aforesaid controversy shall be settled
during the present session of the Legislature of each State.

“ Resolved, That each of the said commissioners shall
eaoh receive for his services hereunder the sum of five hun-
dred dollars, to be paid by the Btate Treasurer, on the cer-
tificate of the Speaker of the Senate, that the said services.

have been performed.,
“Adopted at Dover, January 30th, 1873.”

That on the fourteenth of February, 1878, the Legisla-
the e di joint resolu-
wh tb re y:

“Joint resolstions supplementary to those passed on the
30th of January last, respecting the fishery question
with New Jersey.

“‘To avoid all question or debate as to the extent of the

“ Resolved, by the Senate and House of Representatives
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of the Btate of Delaware in General Assembly met, That*
10 question was intended to be submitted by the sa.ld Teg0-,
lutions respecting the title of this Btate to the river Dela.
ware, and the soil thereof within the limits of the twelve.
mil bn diog i
the of to fi 8
river within that cirole; and if 8o, the nature and extent of
that right. And the said commissioners are to consider that
no other question bnt that here mentioned is enbmitted to.
them, this State refusing to allow her aforesaid title to be:
drawn in question by said commissioners, or in any other
manner,

N That a of the certifi
be by the roor t of N

“Adopted at Dover, Febrnary 14th, 1878.”

“ Joint resolution supplementary to the joint resolution with
x to the subject of difference between the Btate of
New Jersey and this State.

“ Resolved, by the Senaté and House of

‘8o far as this Gleneral Assembly ia informed,” be and the
same i3 hereby strioken out, and in lien thereof these words
shall be sabstituted : And the said e shall be read
and construed and published according to the change made,

“And whereas, it is important that the said question
should be at once settled, so that thers shall be no confiict
of claim hereafter.

“Adopted at Dover, February 19th, 1873."

. Your orator further shows that on the seventeenth of
February, 1873, the Legislature of the State of Delaware
, another act entitled A unpplement to the act entitled
an act for the protection of ﬁahe.rmen ” in and by which it
is enacted as follows ;
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“A supplement to an act entitled ‘An act for the protection
of fishermen,’

* Bection 1. That it shall be unlawful for any person,
not being a citizen of this Btate, under this act, to use more
than three hundred fathoms of gill-net or seine; and that
any person who may violate this seotion shall be deemed
guilty of a.misdemeanor, and shall pay to the State.a fine
of twenty-five dollara for every such violation, _

“Seotion 2, That the Governor be and he is hereby

sath edto int five ners who b
poin  inan and sh in the co of
Castle, in the towns of Port Penn, Delaware City, New
ogt dC nt, o place;
nt ba and lled by

Governor for and during the period of two years. The
said commissioners are hereby authorized and required to-
take cognizance of all violations of the aot to which this is
s supplement, to arrest any and every offender against the
aforesaid law, to seize and detain the boat or boats of said
offenders, and are hereby invested with all the powers,
privileges and remunerations of the sheriff and conatables

enumerated in the act aforesaid.” .
»* * * *® * * * *

Passed at Dover, February 19th, 1873,

That shortly thereafter the Legislature of the State of
Ne i 8 ed o
of d for
ment of the territorial limits and jurisdiction of the State
of New Jersey and the State of Delaware,” which aot reads
a8 follows:

h l of
to th p-
d or of

the Btate of Delaware, to negotinte and agree respecting the
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territorial limits and jurisdiction of the State of New Jersey
and the State of Delaware; and if by death, resignation, or
otherwise, a vacancy do happen among those appointed by
the State of New Jersey, the Governor, or person adminjs-
tering the government of this 8tate, is.hereby authorized to
supply the same.
%, And be it ennoted, That the said commissioners ‘on
the part of the State of New Jersoy, or a major part of
fall to -
né th od
between the said States as to them may seem jnst ; and their
agreement in the premises in writing, signed and sealed by

€0 ers of m T re-
Iy, on or fi &ry
next, shall become binding on the State of New
when confirmed by the respective res of the State

of Delaware and of the State of New Jersey, and the Con-
gresa of the United Btates shall consent thereto.

#3. And be it enacted, That the said commissioners shall
meet 6t uch time and place as they may agree upon, and
that the expenses and disbursements of the said ‘
sioners for surveys, if any shall be n for maps and
copies of mape, of doonments of any kind that may be
deemed nseful, and for any other purposs which shall aid
them in the discharge of their duties, and a reasonable com-
pensation for their services, shall be as and allowed
by the Governor and paid by the Treasurer, on the Gov-
ernor’s warrant, ont of any moneys in the treasary not other-
wise . :

%4, And be it enacted, That the Governor shall transmit
to the Governor of the Btate of Delaware a copy of this act.

“5. And be lt enaoted, That this act shall take effect
immed

“Approved February 26th, 1873.” .

And th
the ad of
p a0

f i
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Parker, of the county of Eesex, and Albert H. Blape, of
the county of Salem, all of whom accepted said appointment.
Your orator further shows that, after receiving informa-
tion of the passage of the said supplemental resolutions by the
Legislature of the State of Delaware, of the 14th and 19th
of February, 1873, the Legislature of the Btate of New
Jersey did pass another act, which was approved on the
eleventh of March, 1873, and is in the words following :

%A supplement to the act approved February twenty-sixth,
one thousand eight hundred and seventy-three, entitled
‘Ap act for the settlement of the territorial limits and
juriediction of the State of New J ersey and the Btate of

‘Delaware.

“ Wheress, it appears that the Btate of Delaware hss in
some measure modified the original joint resolution passed
by the Legislature of that State with respect to the subject
of difference between the State of New Jersey and that Biate,
and thereby declined to submit to commissioners any ques

to title ed by s e part of the

re T, but authori B ssion of the

question whether the citizers of New Jersey bave the right

to fish in that part of the Delaware river claimed by the

, and nature extent of that  ¢;

exped  to sett this timesom  of

the difference between the said States 88 may be settled
amicably ; therefore,

" it d
the of J

n er  act to which thisisa  pl

5 8, 1 bave power to settle m
difference between this State and said State of Delaware as
the said State of Delaware has submitted, or may from time
to time hereafter submit; provided, however, that nothing
in this act contained shall be construed to, or to authorize
said commissioners by any act or agreement to affect any
other claim or jurisdiction of New Jersey in or over the
whole or any part of the Delaware river or the soil thereof,
notwithstanding the settlement of said fishery question.
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“2. And be it enaoted, That if the eaid State of Dels.
ware shall bereafter give more eularged powers to its com~
missioners; the said commissioners of this Btate, and their
successors, may act upon and exercise every of the powers .
given in this act, or the act to which this is a supplement,
to the extent of the submission nnder such enlirged powers
g0 to be given by said State of Delaware.

' 43, And be it ennoted, That the said commissioners and
their sn  ors shell remain oharged with the men..
tionéd in the said act to which this is a supplement, until
the same sball be finally settled under the powers by said act -
given; ard such as shall be given by said State of Delaware
or ng
by 838
on or before the first day of Jannary next; and that any
sgreement made under this act or the act to which this is a
supplement shall be snbmitted to the Legislature .of this
State, and be ratified and confirmed by this Stata in the
manner presoribed by the aot to which this is a supplement, -
snd be consented to by Congress befors the eame shall be

binding on this :

.And be it enac st a oopy of this sct shall be
transmitted to the Governor of Delaware, and that the same
shall take effect immediately. :

- #“Approved March 11th, 1873.”

TYour orator farther shows that on the eighth of April,
1878, the Legislature of the State of Delaware did adopt
certain bther joint resolutions, of which the following i &~
copy: ’

“ Joint resolution in reference to the fishery question.

“Resolved by the Benate and House of R

of the State of Delaware in General y met:
. re 8
his be

and the same are hereby suspended pending the negot
between the commissioners appointed by this State and the
of New Jersey for the ssttlement of the fishery ques.
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“2d. That upon the determination of the questions sub-
mitted to the said commissioners favorable to the claim of
this State, the commissioners appointed on the part of this
Btate are hereby authorizad to make such a compromise or
gettlement a8 will secare to the people of the State of Dela-
ware and the pesple of the State of New Jersey, the mutual

fishery in the re bay, and in tbat part of the
e river lying | the two Statea.
“Adopted at Dover, April 8th, 1873,”

Your orator furtber shows that after the date of the
resolution last quoted, the aforesaid commissioners, appointed
by the Btate of Delaware aud by your orator,’had various
oconferences and discussions; that after a considerable time
the said commissioners on the part of Delaware submitted
to the eaid commis:ioners appointed by your orator, 2 printed
argument getting forth their views of the matters in dispute,
and of the rights of the seid parties respectively in and over
the subject-matters thereof; that the commissioners on the
pert of your orator engaged in the discossion and considera-
tion in dispute, in good faith, and with a sincere hope and
wish of reaching au agreement and settlement that would be
reasonable and just and satisfactory to both parties, and
were engaged in preparing their argnment in reply to the
argument submitied by the commissioners on the part of
Delaware, but before the commissioners on the part of your
orator were able to complete and submit their reply, the

Legislature of the 8:ate of De’ twe rth
of 1875, adopted a j , of the
fol copy :
““Joint resolution  ecling the surer to

Jus, P, Comeg  Wm. G. \§ E. L. Ma

each five hundred dollars.

part of the State of New Jersey, with power to consider and
5 .
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decide the right of the eitizens of New Jersey to fish in that
part of the water of the Delaware river within the limits of
the ¢ twelve mils cirole,’ and eastward of the channel of the
said river; and whereas, it appesrs to this Genersl Assembly

G. E L.

enj em as

¢ Resolved by the Senate and of Representatives
of the State of D in G Assembly met, That

the State Treasurer be and he is hereby directed to pay to
the said Jos. P. Comegys, Wm. G. Whiteley and Edward L
Martin, ezch, the sum of five hundred dollars, as provided
in the aforesaid joint resolution,

“Adopted at Dover, February 24th, 1875.”

And afterwards, and on the twenty-sixth day of Maroh,
1875, the Legislature of the Btate of Delaware did pass
another joint resolntion, of which the following is a eopy :

“The Hon. J P, Comegys of Kent connty, Wil-
liam G, W of New Castle connty, and Edward L.
Martin of Sussex county, as commissioners with to
the subjeot of di ' the Btate of New Jersey
and this Biate, the eaid commissioners having fully per-

reported the result of their labors to’

* Bo it resolved by the Senate and Hounse of Representa-
tives of the State of Delawere in General Assembly met,
That the said Joseph P. 8, William G. Whiteley and
Edward L. Martin are hereby relieved of further duties as.
com ers of this Btate.

f d at Dover, March 26th, 1875.”

And your orator further shows that no copy of either one
of the joint resolutions last quoted was transmitied to the-
Governor or 8 of BStale, or any other execntive:
officer of the Btate of New Jersey, nor to the Legislature
thereof ; your orator had no notics whatsoever.of the adop-
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or about the month of March, 1876, your orator under~
stood and believed that the said commission was still in full
force, and was not aware that the State of Delaware had
modified or withdrawn the power so e sforesaid conferred
upon her said commissioners, or that they bad been dis-
charged from the said commission or withdrawn from the
duties thereof; and your orator did not learn of that fact
until on or about the 20th of March, 1876, when the atten-
tion of the Governor of New Jersey, by one of its citizens,
was cslled to a notice published in the * Morning Herald,”
» newspaper published at Wilmington, in the State of Dela-
ware, on the fifteenth of March, 1876, purporting to be
signed by John Springer, a Clerk of the Peace, at New
Caustle, and is as follows : :

«NOTICE TO FISHERMEN.

“ The ‘action of the Gleneral Assembly of the State of
Delaware in 1873, also in 1875, did not repea! the law re-
quiring a Btale license for catching shad or fish of any kind
in the Delaware river. The same does remsin in full force
at this time, Therefore, all persons engaged in fishing in
said Delaware bay or river, or oreeks, must procure 2 State
license,

“The licenses are issued et the office of the Clerk of the
Peace nt New Castle, and at number 309 West Second

street, Wilmington. : ~ _
Ny “JOHN SPRINGER,
FAttest, . Clerk of the Peace at New Castle.
“M. A.J. SprinagER, Deputy,
“No. 309 West Beoond street, Wilmington,”
~
Your orator further shows that afier receiving the in-
formatios last shown, communications wers had between the
Governor of Delaware and other officers of said State on
_the one side, and your orator’s Governor and other officers
on the other side, from which your orator learned that the
Btate of Delaware claims and insists that the aforesaid joint
resolutions of the State of Delaware,adopted April Bth, 1878,
bad been abrogated by the other joint resolutions of said
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Legislature, adopted February 24th, 1875, and March 26th,

1875, and was no longer in force, and that the Governor
and executive officers of the State of Delaware understood
that it was their right and their dnty to treat as belonging
to snd within the exclusive jurisdiction of the Btate' of
Delaware, the whole of the river Delaware from shore to
shore, from s point twelve miles below the town of New
Castle to the northerly boundary of said Btate on said river,
and within that space to enforoe ‘the snid fishing laws, and
all other laws, of the State of Delaware, and enforcs the
penalties thereby preacribed upon all citizens and inhabitanta
of the Btate of New Jersey who ahould fish a ere in
that part of said river without having taken out the license
and paid the licanse fee of twenty dollars prescribed against
non-residents of Delaware, in and by her aforesaid fishing
laws, and the ssid Governor and executive officers of the.
State of Delaware refused to auy agreement with yonr
orator to stay the execution of said laws, or to refrain from
enforcing them against the citizens or residents of New
Jersey pending & suit in this honorable conrt for the

ment of the matters so a8 d in controversy betwean
your orator and the-said Btate of Delaware; and your orator
is informed and believes, and charges the truth to be, that

againet any and all citizens and inhabitants of the Btate of
New who may, without the twenty dollars licenss,.
fisk in any part of said river, north of the point of said
river twelve miles below the town of New Castle, and south
of the northerly boundary line of the Btate of. Delaware on”
the Delaware river, and to enforce all laws of the State of
Delawsre on and over that part of said river, as and if
last-named Btate had sole and exclusive jurisdiction over all-
that part of eaid river; that said enforcement of said

and other laws will not only be eontrary to and violative of
the rights and powers of your orator in the premises, and
burdensome and injurious to the citizens and inhabitants of
the Btate of New Jersey, but will also be likely to lead tar

7
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breaches of the peace and create disturbauces and com-
motions and violeot strifes belween the people of the said
“two States, end lead to unfriendly relations between the said
two Btates and the people thereof, injurions to the peace and
prosperity of both.
And your orator further shows that thereupon the Legis~
lature of New Jersey did pass, and the Governor did
approve, & joint resolution of which the following i & oopy :

“ Joint resolution relative to the rights of the Btate of New
Jersey in that part of the Delaware river which runs
beiween the Biates of Delaware and New Jersey.

 Whereas, the State of Delaware now claiws to own the
to have excl e ) h
rtion of the 8

boundary line between the Btates of Pennsylvania and Dela-
ware, for some distance below the town of New Chastle, and
has lately endeavored to exercise jurisdiction co-extensive
with esid claim; and whereas, this Btate hath slways
olaimed and now doth claim to own the bed of said river to
. the middle thereof, 80 far as said river lies between this
State and the State of Delaware, and to be entitled to ex~
clo ive jarisdiction (subject to the Constitntion of the
United States and the acts of Copgress made in pursuance
thereof ) over its half of said river, aud hath al here-
- tofore, exercised jurisdiotion accordingly; and whereas, it
is desirable and neceseary that the rights of thia Btate, as
between it and the State of Delaware, in and to said river,
-shall be definitely, finally and conclusively settled; and
whereas, the heretofore made to settle said matters of
difference by consultation and agreement between the said

differing States have proved ineffectusl ; therefore,

“1. Be it resolved by the Senate and General Assembly
of the State of New Jersey, That the Governor of this
Btate be and he is hereby authorized to canse to be instituted
and proseouted in the Supreme Court of the United States
a snit in equily, or an action at law, by the -Btale of New
Jersey against the State of Delaware, to ascertain, determine
and settle the true territorial boundary line between said
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the. t o juried of

d on riv d for urp
ernor shall have power to employ, on behalf of this State,.
counsel to assist the Atforney-General in the commencement .

Governor, sball be paid out of any moneys in the treaanry
not sppropriated
“2. And be it faxther resolved, That this resolution shall
effect immedjately.
‘ March 30th, 1876.”

And yonr orator further shows that this bill, by the direc-
tion of the Governor of your orator, by anthority of and
pursoant to the joint resolntions last quoted, bath bean pre~
pared and is presented,

To the end, therefors, that the said the Btate of Delaware
may full, true, direct and perfect answer make to all and

singular the matters herein stated or , a8 fully
pa arly as
it unto in

more ally that it may state whether it has not in and
sinca the year 1872 claimed to own, in severalty and
exclnsively, the whole bed of the Delaware river from a
point on eaid river twelve miles below the town of New
Castle to the boundary line, on eaid river, the
State of Delaware and the Btate of Pennsylvania, and also
whether it does not that ite inh ave entitled
to ex of in that

of h ent nd also
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Btate of Delaware, in said river, on. the essterly side of the

middle of srid f 2 point twelve miles below
New Cestls and of Pennsylvenin, as for
being and fishing on the of the middle of that
portion of eaid river, from the Blate of
Delaware, have not threat-
ened-and d and nnpnson the

vitizens add residents of New Jersey, end to imprison, fine
and otherwise punish them, to seize and disposs of the

purpose of the executive end ministerial -officers of the State
of Delawere to reqgnire the citizens anud residents of New

Jersey to pay larger or greater fees for licenses ‘to fish in °
- that portion of the Delaware river last above described than
cann or will be charged to citizens or residents of the State
of Delaware for licenses to fish on the same portion of seid

I‘IVEI'.

: o ectfully the of
D e this bil out or
affirmation,

That the true bounduy line between the Btate of New
agcerteined, de-

of yoar in the of
extent t mey b exr-
d.

That the jurisdiotion of your orator avd of its courta and

That the rights of the citizens and ishabitants of -New
Jersey to fish in that part of the Delawars river which is

between the Btate of New Jeraey and the State of Delaware,
decl snd perpetually esteblished

]

53



40

‘That the Btate of Delaware, its officers, agents and ser.
vants, and every person asting or olaimipg to ot nnder or
by the power or enthority of the Stais of Delaware, or any|
of 1 |
tax, or i ;
fee or otherwiee, apon any citizen or resident of the State!
of New Jersey, and from requiring them, or any of them,
to teke a license from or under. the State of Delawara for
right or anthority to fish in the river Delawate. Or if'
paid Btate. may legally be permitted to require » licanse
for ‘fiching in .any part of
8 tax for such license, or
it be enjoined perpetoally
for, on citizens or "residents
prescribing or requiring any license therefor for oitivens
or residents of New Jersey other or different from what

is imposed npon and presoribed or required from citizens .

or residents of the State of Delaware; and, also, may be
perpstoally enjoined from arresiing, imprisoning, trying,
fining, or in any mauner pusishing, or seizing, holding

or selling any: property of anmy citizen or resident of -

New Jersey for fishipg in any part of the Delaware river.
And that your orator may have such other and further

relief in the premises as the nature and cironmatances of its

e to

o tu orator not
B i .
H ehall b slso a writ of sabpwna to
be ted to 8  of Delaware, requiring’ it

Sop me Court of the TUnited

be ramed, then and there o fully -

H
sngwer this bill, and to stand to, abide and perform such
orders and deorees in the premises as to the said conrt shall
seem meet and proper, and as may be agreesble 4o equity.
And your orator will ever pray, &e.
JACOB VANATTA,

of
th
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UNITED SBTATES OF RICA, } "
" StATE oF NEW JE : . .
Samuel Callghan, being duly sworn according to law, on
his oath deposes and aays that he is sixty-six years of age
and resides at Pennaville, in the township of Lower Penns
Neck, in the county of Salem and Blate of New Jersey, and
has resided in that place all his life; that since the year
1824 he has, every year, been engaged in the business of
fishing for all kinda of fish on tbe Delawars river, with
g 8 ex-
to i last-
pamed place is about twelve miles below New Castle, and
bas been down on both sides of and in the middle and in
of seid river; w the  its d, as depo-
fit; and at his will p ‘and &t 0o
time during the period aforesaid did deponent pay anything
or take ot any license for the privilege of fahing in said
river frovi the State of Delaware, nor from any authority

d ever r or or
thepri e Bg bu
Je  men who fit to dos ed aid v
at rown ple e, withont a8 of o
matter of right. In the year 1872 deponment heard that
eated ing in »
of D but no

sponent, or offered to arrest him, for fishing in

SAMUEL CALLAHAN, 8%,

] ibed before me; at Trenton, New J erséy,

3

Lewis TV, Bcorr, -
Umted States Commissioner, Distriot of New Jersey,
8 :
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"UNITED OF RICA, } o8
_Sa WJIE o .
William Hown; being duoly sworn according to law, on
oathd 8 eis fi d
des in B, nty o ;

that Pennsville is about balf a mile north of & point opposits

to New Castle, Delaware ; deponent hes resided in Pennsville

continnally since the year 1834, and during all that time

has been interested in, end most of the timé actnally engaged

in fishing, for all kinda of fish, in the D river, and

deponent’s fishing therein hag been done in all parts of eaid

river, from Penn’s Grove, which is about seven miles north

of Pennsville, to the month of Alloway’s ereek, whioh is

about twelve miles below Pennaville,.and daring all the time

aforeseid, prior to the year 1872, deponent never heard that

erse b, oY ent or

to apyt or ne

for the privilege of fiehing in aid river, but 8]l who choze

to do so fished in any part of said river, at their will and

: To the of
_ e of his ces
bad been arrested and carried into the Biate of Delawars,

s eor guch a8
by. De)  =an A
the advice of friends, deponent went to New Castle, in Dela~

required that license should be taken out for Jerseymen to
fish on the easterly side of eaid river, and said clerk said
Jerseymen must take out license from Delaware to fish in
any parb of said river. Deaponent complained of the hard-
ship or ibjustice of that requirement, but said clerk said
that all who fished in said river withont such liognse would
be arrested, and therenpon deponent psid to said clerk a.
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license fee or tex of twenty dollams, and a fee of &fty cents
for the issuance of the license, and thersupon- deponent
reoeived from eaid clerk a license, of which the following is

8 vopy :

“In the neme snd suthority of the State of Delaware,

“8rate 0f DeLA )88
% James Ponder, Glovernor of the said State, to all persons
to whom these presents may come, Greeting:

is Ha

vi in

of or

the e o i or
the or to 88

limits of this Btate, they having paid to the Clerk of the
Pence of New Onstle oounty, ths sum .of twenty dollm,-
for the use of the Btate, conformably to the provisions of
an ot of the General Assembly of this Btate, entitled A

BU to ot ot for protection
Of ,’ at 29th, ’

- foree yesar

date l d to boat

named Charles Henry,

“Given under my hand, and countersigned by the Beore-
tary of Btate, and sealed under the seal of his
office, at Dover, the eighth dey of May, in the
year of our Lord one thousand eight hundied
snd seventy-two (1872).

“JAMES PONDER.

“Jomt H. Pavyrae, Becretary of Btate,”

D hs
60-1 ad i
8 . on license for
8 al h ed in that
ever since. Last year there wers reports that arrests would
o mofD in said
- 8o far W8, no

arrests were mads, :
- Wizriax Hawy,
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bed before me, at Trenton, New J
iy
U. 8, Commissioner,
UNIT Bmg, }“
fo
on be

river, from Gloucester, which i 22 or 23 miles above Penns -
grove, to Cohansey, which 35 about 35 miles below Penns-

te any
t of for

deponent for fishing in said river near Purt Penu, but de-

J. Q. A, Derxy.
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Bworn and subscribed before me, February 9th, 1877, at
Trenton, New Jersey.
' Jaxes WILsON,: _

U. 8. Commissioner,

ONITED OF RICA,
- . Bra wJ 82,

George Stamton, of full age, being duly sworn, on his
oath deposes and says that he is forty years old, that he lives
st Pevnsgrove, Salem connty, New Jersey, and has resided
at said Pennsgrove over 27 years last past continuelly, and for
ninetesn years last pest has, every year been engaged in the
bueiness of fishing in the Delaware river, from a point twelve
miles above New Castle, Delaware, t6 a point about twenty
miles below New Castle, and during all that time, a¢ his
free will and pleasure, bas fished in all parta of said river
within the limits aforesaid, without paying anything,. or
baving any licenss therefor, except that ou the 2d of May,
1872, deponent, with twenty-ove of his neighbors, all of
whom were residents of the raid connty of Salem, while
fishing in seid river, about one-half of a mile essterly of the
wmiddle of the channel of. eaid river, and ebout elsven miles

New Oastle, were arrested by offieers from the State
of Delawara. Said officers came to deponent and his said
neighbors, on & tugboat called the ‘ Faloon,” in command
of Oaptain John eock, which boat cawe from Wilming-
ton, Delaware. Deponent does not know the names of the
off ma ts, ¢ edtobe
in of au f  Stats of
ware. Baid officers seizad the seid twenty-two persons, one
of whom was deponent, and eleven rowboats and eleven
fishing nets, which were then end there in the possession
and use of said twenty-two persone. All {he persons
acrested protested against the arrest, and ope or two verb-
ally refosed to submit to said arrest, end thersupnn one of
said officers drew a pistol and pointed it at the person so0
refusing, and seid if he, the person objeoting, did not come
on board of the  Falcon” he would make him, or words
to that effect. All of said twenty-two persons, as soon as
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arrestad, with said rowboats and nets, by the * Falcon,”
were taken into Wilmington, Delaware, and there by said -
officers were taken fo the offioe of the Distriet or Prosecuting
Attorney in Wilmington, Said attorney told said prisoners
they had besh violating the laws of the State of D .
The prisoners told the said attorney that they had been Ash-
mg, when arrested, on the easterly side of the middle of the
river, but be replied that the Btate of Delaware o the
whole river, from shore to shore, twelve miles and.
twelve miles below New Castle, and then he stated what the
punishment was for the offense with which the said prigon.
ers were charged—that is, for fishing in the said river; within
the limits aforesaid, without license from the State of Delp.
ware, which punishments were forfeiture of the boats and
nets; and fine and imprisonmant. The said attorney forther
said that the seid prisoners could take their choice, take ont
ay $2
they
to jail and wait for and have a trinl. As all of ssid prisoners
were poor persons, and counld not to go to jail and
, they were compelled to
They took ocut l ’
one ljoense for each bost, and pnid for each $20.75,
and for the costs of the arrests $55. '
Since in 1872, deponent has taken ont no license or paid
any i{ax to the State of Dela re for the to the
Delaware river or in any part of it. Be 87 ent
had never heard that anyone questioned or denied the right
of deponent, or of any citizen of -New Jersey, to fish freely
in any part of the I)e‘]aware river betwean New and
D
said arrests, deponent has frequently heard fisher-
men, resident in New deolaring that if or
officers from Delaware should  n arrest citizena of New
Jersey, on the Delaware river, for fishing in sald river with-
out license from the Btats of Delaware, the arrests wonld no$
be submitted to, but would be resisted with all the force

n to defeat such arrests; and deponent verily be-
lieves that if such Are again s they will be
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resisted and that violence, bloodehed end loss of life will be

the probable end almost certain resnit,
: Grores BTANTON.

Subecribed and sworn to before me, at Trenton, New
J’ersey, February 13th, 1877,
[r.8.] J. D. HaL,
Notary Public,

UNI F AMERIOA,
JERSEY,

Job Barber, of fall age, being duly sworn, on his oath de-
poses and says that he is fifty-one years old, and resides in

y W h d in
i} T8 life,
ast ming 8 dd
tha ts of of
., JOE BARBER.

ro to before me, at Trenton, New
J 1877. .
[z. 8] J. D, Hary,
. ' Notary Public.
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Extract from the annnal messege of Hon, Jobn P. Coch
ran, Governor of the.Btate of Delaware, dated 2d January,
1877, addressed and delivered to 1he General Assembly of
said Btate ot ito session beld in Japuary, 1877 :

“ of ,

. ery n
the Btate of New Jersey, involving the jurisdiction of the
st por  of
8 or o of
the town of New Castle’ to Jow-water mark on the New
- Jersey shore,

P
)

Delaware bay or river, or any of the creeks emptying inta the.

A tos the
it ful or

paying five dollars for an annnal Jicenss therefor for the use
of the Btate.

s olaim of juriediclion over said river esst of the middle '
lin, and of the legal right of her citizens to fish on the
New Jeraey side’ of the river without the license of Dela-
ware, either within or without the said cizole. '
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missiopers on the part of each to settle the matter in dis-

- aod ability, was sppointed by legislative authority. Shortly
after their appointment & joint resolation of the General
Assembly suspended all lawa requiring a license to fish for

. shad within the waters of this State, pending the negotia-
. tions between the commissioners of the two States,

“But all efforts of the joint commissioners to reach &
sstisfactory basis of definite sattlement of the matter in con-
troversy having failed, it was finally agreed between them,
as Iam daly informed, that ths commissioners from each
Btate sbould prepare and present to the other a written or
printed statement of the title and olaim involved in the
controversy of each Btate, with the gronnds upon which the
pame were based, which might be reported by them to their

ve States. I am also informed that ss early as July,
fro d the
ind ol of
Delawsre, but that the commissioners from New Jersey
bave as yet wholly failed (o do likewise in bebalf of their
om the part of  latter, h con-
Ms , 1876, was trued to fm-
plied adandonment of their case and a tacit relinquishment
of their alleged claim of title and jurisdiotion, The
General Assembly of this Siate ingly, on that day,
adopted & joint resolution declaring that the commissioners
0 te,
r d of
ther duties as such commissioners. :
*The effect of thia resolation was to abrogate their anthor-
ate their n ons, and .to revive the sus-
laws., It pon became my imperative
duty, under my constitntional

. wea eolicited by His Exocsllenoy Governor Bedle, of New:
7
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question until the necessary proceedings could be had fop

the final settlement of the controversy by some competent

authority, But desirable as it was to secore an amieablg

adj of t

of dly

the citizens of New Jersey and. Delaware, I was, neverthe.

less, unable to comply with his Excellency’s desxre, b

I had no power, as the Exeoutive of this State, to suspenq
D

1
that the State of New Jersey must necessarily resort to the
proper legal tribunal for an adjudication, if she iv deter.
mined to insist upon her denial of onr title and jurisdiotion
over the Delawars river to ber low-water mark within the
twelve-mile circle, In confirmation of this conclnsion it
has been communicated to me oﬁoially that the Attorney-
. Genersal of New Jeraey is now engaged in the completion of
“a bill in equity in sapport of the pretepsions of ‘that Btate,
and that the same will shortly be filed in the Bo Court
- of the Upited Btates for the pnrpose of bhaving the true
boundary line between the two Btatés judicially determined
sud finally and definitely established, If this
- ghall indeed be taken by New Jersey, it will be mcumbent
upon the General Assembly at its present session to make
adequate provision for the proper vindication of that right.
fol colaim of title and jurisdiction which, I e, has
never before been denied by. New Jersey, but which, on the
contrary, is based upon original and incontesteble grants,
and has been nninterruptedly asserted and maintsined by
the Btats of Del for the space of nigh two centuries,
and I would respectfully recommend that such 1 on
be had as will meet all exigencies likely to anee, pending
” the litigation.”
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SUBPENA.

Tae. UNITED STATES OF AMERIOA, 8.
‘The President of the United: States of America
to the Btate of Delaware, Greeting: -

For certain cauges offered before the Supreme Court of
the United Btates, having juriediction in equity, you are
hereby commanded that, laying all other matters aside and
potwithstanding any exouse, you be and sppear before the
paid Supreme Court holding juriediotion in equity, on the
third Monday of May next, at the city of Washingten, in
the District of Columbis,- bemg the seat of the Nationsal
Government of the United Btates, to answer unto ths bill of

complaint. of the Btate of New Jersey in the eaid court
exhibited against you.

Hereof you ave not to fail at your peril, - -

Witness the Honorable Morrison R. Waite, Chief Justice
of the seid Bupreme Court, at the city of Washington, the
fourteenth day of March, A, D, 1877,

: D. W. MIop1LETON,
Clerk Supreme Court U. 8.

[eEAL.]

1877, March 29th, Bervice of the within writ is this day

aooepted
Jomx P, Cocnm,

Governor of the Slale of Delaware.

- JoEN B. PENNINGTON,
Atiorney- General of the Slate of Delaware,

PROOF OF SHRVICH OF BUBP@ENA.

I, John G. Nicolay, Marshal of the Bupreme Court of
the United Btates, do hereby certify that I have served
the within writ by receiving from Jobn P. Cochran, Gov-
ernor of the Biate of Delaware, and John B, Pennington,
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T wri
of D

D of fifth day of Apry],
A D red o, S
JorKN G. Nicoray,

Endorsed—Bupreme Court U, 8, 1876, Ooctober Term
te oi t, va.

Su led &

ARGUMENT ON MOTION FOR
' INJUNOTION.

On the 19th day of March, 4. b, 1877, the followir
entry sppears of record, to wit: :

“Supreme Court of the United Btates. The Btate of Ne
Jersey, complainant, v. The Btate of Delaware,
¢ ion imi
in by T.
of cournsel for the complainant, continued by Mr. T.
Bayard, of couneel for the respondent, and concluded
Mr. Jacob Vanatta, of counsel for the complainant.”

ORDHER FOR PRELIMINARY INJUNOTION.

On the 26th day of March, o, D. 1877, the follow
entry appears of record, to wit:

“Bnpreme Conrt of the United States. No, 17. Origii
Term, 1876, 'This State of New Jersey, C
plainant, v, The State of Dalaware. Bill in Bquity
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and being argned by Mr, Frelinghuysen and Mr. Vanatta

that for a long period of time, to wit, more than seventy
years last past, the State of New Jersey bas claimed and
exercised jurisdiction over the easterly portion of the river’
Delaware to the middle of the same, where the said river
rune between the said Btate and the Btate of Delaware, and
that (except as bereinafter stated) the citizens and inhabit~
ants of New Jersey have, durmg said period, exercised the
right of freely fishing in ssid river, in common with the
citizens and inbebitants of said State of Delaware, but that
recently, to wit, from” and sinoe the year 1872, the State of
Delaware hes claimed exolnsive jurisdiction of the whole
of eeid river from the sontherly line of Pennsylvania south-
wardly to the distance of twelve miles below the town of
New Castle, and has interfered with and claimed to control
the right of fishing thereon, and has exaoted fines and other
impositions from the said citizens and inhabitanis of New
uld take
of the 8
of Delaware, and pay certain fees and exactions for smid
licenses, and has cansed to be arrested certain of said. citi-
zeng and inhabitants for refusing to comply with such
requirements ; and that tha State of Delaware still threatens
and intends to enforee its said claims, which are resisted by
8t th cp between
ci of is le to be
endangered and interrupted by reason of the premises; and
this suit being brought for the pnrpose of determining the
true boundary line between the said States, and seitling the
controversies between them in reference to the matters a.fore-
aid ; therefore—
Il; is ordered by the court that an injanction do issue to
enjoin and restrain the said State of Delawers, ita officers,
t ot of t
t any
ment or imposition whatsosver, by way- of license fee
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or otherwise, upon any citizen or resident of the State of
Newd ,and from requiring them, or any of them, to
' or wa

h as
beretofore been accustomed to do, before the .said inter-
ferenca; sand from arresting, imprisoning, trying, fining, or
in any manoer punishiog, or seizing, holding or selling any

property of any ditizen or resident of New for fish-
ing in said diver as aforesaid, until this conrt ehall make
‘other order to fhe contrary. :

March 26th, 1877,

True copy.

Test : : ‘
D. W. MipprETOR, :
[1: 8] Clerh Bupreme Court U. 8. .
PROOF OF 8 OF

1
ing tolaw, upon his oath that on the day of

April, A, 1. eighteen hundred and seventy-ssven, he served
a copy of the annexed “ order for an injunetion ” apon His
John. P. Cochran, Governor of the State of

of paid order; and upon the Honorable John B
General of the Biate of Delaware, on the twel&h
day of April, A »; n hondred and. seven , by

therein, and delivering to him & true copy of ssid order. .
: R Lo y .
U. 8. the Distriot of New .
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Sworn and subsoribed: before me, at Trenton, N, J,, on
this seventeenth day of April, 4, », 1877,
W. B, BELVILLE,
U. 8. Commissioner, District of N. J,

INJUNOTION AND FPROOF OF SHEVIOE,

Tap UnrTep BraTes OF AMERIOA, s,
The President of the United States of Amerlca
[emAr.] . tothe Biate of Delaware, its officers, agents and
servants, Greeting :

Whereas, the State of New Jersey, oompla.inanl:, bath
lately exhibited its bill befors the Supreme Court of the
United Btates, at Waahington, against you, the said State of -
Delaware, defendant, praying relief touching the matters
therein mentioned ;

And whereas, by an order of the said Snpreme Conrt,
made in the said cause on the 26th day of March, A. D.
1877, it was ordered that a preliminary injunction should
jssue, under the seal of the said Bupreme Court, to restrain
the said Btate of Delaware, its officers, agents, and servants,
that they, and each and every of them, do henceforth desist
and refrain from imposing any tax, assessment, or imposi-
tion whatsoever, by way of license fee or othermse, upon
any ocitizen or resident of the State of New Jersey, and
from requiring them, or any of them, to take a license
-from or under the State of Delaware for right or anthority
to fish in the river Delaware, as they bave hersiofore been
. ncoustomed to do before the interference of the said Btats of
Delaware, as mentioned in said oxder, and from arresting,
unpmonmg, trying, fining, or in any maoper punishing or
seizing, holding, or selling any property of any ocitizen or
resident of New Jersey for fishing in'said river as aforesaid,
until the said court shall maks other order to the contrary .

You and each of you are therefore hereby commanded
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and enjoined. that you do desist and refrain from imposing
eny tax, assesament, or imposition whatsoever, by way ol
license fee or otherwise, npon any citizen or resident of the
Btate of New Jers:y, and from requirmg thew, or any of
them, to take a license from or under the State of Delaware
to e
8¢ o t
ference of the snid Btate of Delaware, as mentioned in gaid
order; and from arresting, imprisoning, trying, fining, or
in any manner punishing or seizing, holding, or selling any
property of any- citizen or resident of New Jersey for fish-
ing in said river, an aforesnid, nntil the said court shall
make other order to the contrary. -
Hereof fail not at your peril.
- Witness the Honorable Morrison R. Waite, Chief Jus~
tice of the seid Bnpreme Court, this 81st day of March,

4, 0. 1877,
D. W. Mmmmou, ‘

Clerk Suprems Cowrt U, 8.
Robert L. Hutchin en, United el in and for

the District of New Jersey, being by me duly sworn acoord-
ing to law, upon hia oath aays that qn the eleventh day of

, R
U. 8. Marshal for the
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Sworn and subsoribed before me,.at Trenton, N, J., on
this seventeenth day of Aprx] A. D, 1877,
W. 8, Bm.vn.m, -
T4 Commissioner, Dist. of N. J.

Endorsed—ﬁup Court T. B, 1876, Octo, Term, Origi-
pal. .No. 1, The State of New Jeraey v, The Btate of
Delaware. Injunction and service. Filed 20th April, 1877,

ORDER TO PLEAD, ANSWER OR DEMUR.

On the 23d day of April, o. ». 1877, the following ez'l.try
appears of record, to wit:

“ Bupreme Court of the United Btates. The Btate of New
Jersey, Complainant, v. The State of .Delaware,

“On motion of Mr., Frelinghuysen, of connsel for the
compleinant, it is ordered that the State of Delaware plead,
answer ot demar to the bill of complaint filed in the above-
stated czse on or before the sacond Monday of October next ;
.ghd that when an issue of faot is joined, each party be a.t
liberty, on ten days’ notice, to take testimony before & Com-~
missioner of the Cirouit Court of the United Btates, in such
manxer a3 testimony is usnally taken for the purpose of
being used in the Oirouit Courts of the United States.”

I, James H, McKenney Clerk of the Bupreme -Court of
the United Btates, do. hereby certify that the foregoing
- manuseript and printed psges, numbered from one to sixty,
inclusive, contain & trae copy of the record in the case of
The Biate of New Jersey, Complainant, v. The Biate of
~ Delaware, No, 1, original, Ooctober Term, 1884, as the

same rempins upon the ﬁles and records of esid Bupreme
Cours,
~ In testimony whereof I hereunto subsoribe my name and

affix the seal of said Bupreme Court, at the city of Waah-
. ington, this first day of May, 4. p. 1885.

L 8] Jamms H; MGEuy¥gY,

Clerk of the Suprems Court of the United States,
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DOCKAT ENTRIES.

- Sﬁp,ieme Court of the United Btates. No. 1. Original,
October Term, 1807, The State of New Jersey, Com-
plainant, v, The Btste of Delaware. Bill in Equity.

18717, March 13th. Motion for leave to file bill and for
. process "sled.

1877, March 13th. Notics of mouon and proof of Bervios
filed,

1877, March 18th. Leave granted to ﬂle bﬂl and sub.
prena ordered to issue, -

1877, March 13th. Bill filed,

1877 March 15th. Subpeens issued to the Mmbal

1877 March 18th. Motion for prehmmary injanoction
argued,

1877, Maroh 26th, Ordered tha.t prehmmnry injunction
isene,

1877, Mamh 29th. Copy of ordar sent to Mr, Freling-
huysen,

1877, March 3lst. Injunction issmed to Mr Freling-

huysen.

" 1877, April Bth. Proof of servios of subpcena filed.

1877 April 20th, Proof of servioe of order and injanme-
tion ﬁled. . _

1877, April 23d. Ordered that defendant plead, answer
or demur on or before second Monday of October next, and
when js=ne . is Jomed ﬁeshmony to be taken in the usual
roanner. '

1802, May 16th. Leave granted to file stipulation extend-
ing time to plead, snswer or demar.

1892, May 18th. Stipulation Ailed.

1897 May 24th. Ordered that the clerk nofify counsel
that tho oourt expects this canse to be disposed of at the next
term,

True copy.
Teat ; :
(L. a] Jiuzs H. MoKewwxy,
Clork of the Suprems Qovit of the United States.
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AGRHEMENT OF OOUNBHL, MAY 2d, 1803,

In the Supreme Court of the United States, The Btats of
' New Jersey, Complainant, ». The State of Delaware,
Defendant, Original. In equity. . _ :
And now, to wit, this second day of May, A. D. 1892:
‘Wheress, by an anderstanding between the counsel, the anid
' d to t the
dem e the

defendant should not be required to act upon sush rule uatil
counsel on either side should desire to press the case to'a
hearing : It is thereupon sgreed by counsel on boih sides
that the said vnderstandiug is continned and that the time
to plead, answer or demur is hereby extended withont Jimit, -
provided that the defendant may be at any time required to
plead, answer or demur, on sixty days’ notice from the
plaintiff, or the defendant may of itz own motion, at any
time, plead, answer or demur with the same effect s if the
same were done under the originel mle; and in either case,
upon the filing of a ples, answer or demurrer, the case shall
ed as if the d do der o nal
that nothin 8 ent be tr to

affect in any manner or impair the obligations of the in
junction heretofore issned in this cause, to wit, on the 3lst
day of March, 1877, but the same shall remain in full force
until  further order of the court in the premises.

tripli ' -
JOHN P. STOCKTON,
Of Counsel for Plaintif.

GEORGE GRAY,

GEOQ. H, BATES, '
Of Counsel for Defendant.
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. NOTIOH TO PLEAD, &o., AQD JULY
18th, 1807,
. Sta Jers v
) t. I

Now, to wit, this 18th day of July, 4. D, 1897, notice fo
pleed, answer or demur as provided for in the agreement of
My 2d, 18932, is accepted by defendant, and further n

GEO. GRAY,
Of Counsel for Defendant.

NOTIOHE OF APPLICATION FOR DECUREA PRO OON-

FESSO AND TO SBAME TO TUNITED
STATHS QOMIEIBSION'BR, IR 8th, 1807,
United States Supreme Court. the State of New
Complainant,and the State of yDefend-

snt. Original Number 1. On Bill for Injunetion and
Relief.

Sme—Take notice that I shall apply to the e Oourt
of the United St  ai the Capitol in Washington, D, C,,
on Monday, the th dsy of October next, at
o’clock noon, or as soon ther g8 connsel can be ,
forl  to enter a decres pro confesso in above-

and to refer the same to a United Com to
take the proofs which msy be offered before him by com-
of bill, of all which you
" Your obedient servant, :
B. H. GrEY,
Atiorney- General for the State of New
Jersey, and of
To the Hon, Gray, Solivitor of nt,
Dated Trenton, N, J., ber 8th, 1887,

Due and legal service of within fotice is hereby acknowl-
edged.

Guo. Gray, h

for
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© SUBSTITUTION OF OOGNSEL.

In the Supreme Court of the Ubited Stutes. Between thé
State of New Jersey, Complainunt, and the State of .
Delaware, Defendant. Original number ome, On
*Bill for 1njunction and Relief. '

It is hereby stipulated and agreed that Samuel H. Grey,
Attorney-General of the State of New Jersey, may be sub-
stituted as solicitor for complainant in above-stated canse,
and that a rule of the court making such substitution may
be entered, pursuant to the practice of the court to that
effect. _ -

October 2d, 1897,

GEO. GRAY,
Holivilor for Defendant.
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L e p
UPRE  CODRT OF E  ITED STATES

IN EQUITY.
'l‘mr.‘ 8raTe oF NEW JEEsRY, /
va
Tae StATE OF DELAWARE. S

Motion by the plaintiff for leave to file the bill, for process
to nswer, and for 2 writ of preliminary injunction.

The bill states that the State of New Jersey is the owner,
in fee simple, of & portion of the bed of the Delaware river—
that is to sny, from the south-ensterly corner of the Btate of
Pennsylvania, on said river, to and into Delaware bay, That
within the liniits afvresaid, New Jersey's part of the bed of
said river extends from the New Jersey shore thereof to the
middle of said river.

That the tide extends in said river northerly, above and be-
yond the State of Delaware.

That within the limits aforesaid, the State of New Jersey
has an equal interest (including the right of fishing) and a
concurrent jarisdiction with the State of Delaware. Bill,
puge 1.

The bill then states, with considerable fullpess, the title of
the plaintiff to what it clais, referring to and stating vari-
ous documents and public acts, beginning with the patent
from Charles 2d, King of England, to his brother James,

duted March 12t e to
e treaty of Paris, t od
the United States, duted Septewber 3d, 1783.  Bill, pages 1
to 15.
A
and
with

DE04655
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which hath continued ever since, without interruption or dis-
pute, except the interruption complained of in the bill.

That during all that time the citizens and residents of New.
Jersey, under the authority, and with the leave and license of

the plaintiff, have improved the easterly shore of the Dela-

ware, opposite to the State of Delaware, from s point opposite
to the bonndary Jine between Pennsylvanie and Delaware, on
the Delaware river, to and below a point on the easterly
side of sdid river to and below a point on the easterly side of
said river, twelve miles below New Castle, as their wants and
convenieoce have required, by erecting dykes and embank-
ments, and building wharves, docks, piers and other struct-
ures and arrangements. That the south-westerly limits of
the Oounties of Balem, Comberland and Cape May (which
lie opposite to the State of Delaware, and adjoin on said riv-
er) by usage and legislative enactment bave been the main
ship channel of the river and buy of Delaware. That the laws
of New Jersey, relative to fishing in the Delaware, for over
soventy years bave been recognized, obeyed anil enforced on
overy part of that part of said river which lies between the
Btate of New Jersoy and the State ot Delaware, and that the
citizens and inhabitanis of New Jersey, for more than two
buundred years, have claimed, esercised and enjoyed, withont
molestation orinterruption (except the interruption complained
of in the bill), the right of fishing in all parts of said river,
equelly and in common with the citizens and inhabitants of
the Btate of Delaware, and that during all that time, the
Courts of New Jersey bave exercised juriediction, in respect
of wrongs committed on said river, where it runs between the
snid two States, and complaived of in the Courts of New Jer-
suy. Bill, pages 16, 17.

With regard to a patent alleged to bave been made by
_Charles 24 to James, Duke of York, said to bear date 22d
March, 1683, under which it is suppozed that Delaware may,
possibly, claim some right to the whole bed of the river, for a
distance of twenty four miles, i. 6. : twelve miles on each side
of New Castle, the bill denies that the said nlleged patent
was ever legally made, or ever legally delivered by the smid
King to the Duke of York, and that thé said alleged
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patent ever had any legal existence, and it insists. that
if it shall appear that the alleged patent bad
legal existence and validity, that then and in that case,
by the legal and jnst construction thereof, it can not, and
should ot be construed to include, or control, any part of the
bed of said river lying northerly or easterly of tho middle of
sxid river, and no rights of jurisdiction, or fishing, in said riv-
er to the State of Delaware, except equal and concurrent
rights with New Jersey. Bill, pages 15, 16.

The grievances complained of are : That the Legislatare of
the Stste of Delaware, on 28 March, 1871, passud an act en-
titled, ““ Ap act far the protection of fishermen,” by the first
section of which it is enacted that it shall be unlawtul for any
person not being a citizen of the Statc of Delaware to take or
cateh fish of any kind in the Delaware bay or river, or any of the
creeks emptyinyg into the same, within the limits of that State,
without obtaining from the Clerk of the Peace of one of the
Countier a license therofor, which license shonld be granted on
payment to the Clerk, for the use of the State, twenty dollars,
which license should be in torce for one year from its date,
and shonld be coufined to one boat or vessel amed therein,
except that trapsivnt vessels might eatch fish for their own
immedisle use.

Said nct further provides that if any master of a boat or
vessel, or other persop, shall violate the said first scction, he
shall be deemed guilty of a misdemeanor, and pay to the
State a fine of fifty dollars, and the boat or vessel used in such
viel b of the with all ber le, apparel a
aod  ber im  entsfor fish  gill netor

nce for en 1 be

, aod m by offi-
oer or parson. By a supplement to that act, passed March
29, 1871, it was preecribed that it should be unlawful for any
resident or citizen of the State of Delaware to catch or take
ony shad, for the purpose of sale, in Delaware river or bay, or
any of the oreeks or rivers emptying into the same, within the
limits of that State, without license, for which five dollars
were 1o be paid for the use of the State, the license to be in
force one year from its date, and confined to one boat or ves-
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sel named therein, and declaring * that all provisions of the
act to which this is a suppiement, shall, with the exception of
section one of this act, be applicable to citizens and resilents
of this State.” '

That the officers of the State of Delawars constraed the
said aot as requiring or authorizing them to arrest citizens of
New Jersey while pursning the ocgupation of fishing in the
river Delaware, in the easterly side of said river, and easterly
of the middlt and near to the ensterly shore of the river, and
noder that construction, in the month of April, or early part
of the month of May, 1872, officers of the State of Delaware,
on the easterly side of the middle of the river Delaware, above
Now Onstle, but less than twelve miles nbove thas place, ar-
restéd twenty or more citizens and ivhabitants of the State of
New Jersey, who were thon and there engaged in fishing in
said river, and seized their vessels and fishing implemeants,
.and carried these fishermen and their property eo seized into
the State of Delawnre, on a charge against said persons that
they had not taken license and. paid the license fee of twenty
dollars, and compelled the persons so arrested to pay fines and
take out licenses and pay therefor twenty dollars each ; and
thereby did assert and éver since have asserted an exclusive
jirisdiction over the whole of said river, from shore to shore,
for a distance of twelve miles above Now Castle and twelve
‘miles below that place, in disregard and defianoe ul the rights
‘of the plaintiffs, .
> Bill, pages 17—19.

The bill then states negotiations between the two States,
nod various ncts and resvlutions of the two States, the result
of which ie that no settlement of the controversy has been
‘reached ; that by joint resolution of the Legislature of New
‘Jersiey, approved March 8U, 1876, the Governor of New .Jor-
sey was authorized to cause to be instituted and prosccutedin
‘this Court a svit in equity or an activa at law, by the State of
‘New Jersey against the State of Dolaware, to ascertdin, de-
‘termine and rettle the true territorial boundary lina between
‘the Ftate of New Jerssy-and the State of Delaware, aud the
extent of the jurisdiction of each of said States in and on
‘erid river.

That after the passage of that resolution, effurts wers made
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by the pluintiff with the Governor and Attornoy Genernl of
Delaware to induce themn to agree to not enforce the penaltiss
prescribed by the nfuresaid act of Delaware agninst citizens or
residents of the State of New Jersey, against fishing in said
river without license from the State of Delaware, peading
this suit in this Hooorable Ovurt, but they declined ty so
ngree, and insisted it was their right and duty to treat as be-
longing to and within the exclosive jurisdiction of the State
of Delaware, the whole of the river Delaware from shore to
shore, from a point twelve miles below the town of New Cis-
tle to & point twelve miles above that town on said river, and

th a of Delaw co

rs n and 33) t
trus boundary line belween the two States may be nscertain-
ed, declarud, defined and perpetnally established ; second,

81

DEO04659



6

g, or in Any manner punishing or seizing, holding or selling
any property of any citizen or resident of New Jersey, for fish-
ing in any part of the Delaware river ; sixth, for general re-
lief.

The bill is accompanied by aflidavits of ishermen, resident
in the County of Salem, New Jersey, who testify that, prior
to the year 1872, they, and other New Jersey fishermen, with-
out tax or license from any autherity or person, fished for all
kinds of fish in any and all parts of the river, at their frue
will aod pleasure as & matter of right. That they never heard
the right of Jerseymen to so fish in that river denied or ques-
tioned before the year 1872, Thatin that year, some -of
them vrere arrested by officers from Delaware and carried into
that State as prisoners, and obliged to pay the expenses of
their arrest, and to pay for and iake out Jicense fo obtain
their liberty. That sines 1872, none of them has taken any li-

tax for hing in ver, ol they
hed th iu, and of the ex-
8 it
of of
seymen for fishing in the Delaware river, the arrests would he
resisted, and of the peace, bloodshed nod worsy mis-
wi R :
ill t bi

ernor of that State, delivered to the Legislatare in January,

os of o
for a. ent

exigencies likely to arise pending the litigation. :
m injunct  is be -thub
w £, the lit tion th ng of
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Jursey fishermen, by officers of Delaware, for fishing in the
Delaware river, will be morally certain to result in breaches
of the peace, with bloudshed, and probable loss of life, as well
as a dangerous and disastrous disturbance of the friendly and
peacetal relations heretofore existing, and which should con-
tinue to exist between the two States.

I.

It is assumed that leave to file the bill and take out pro-
cess to answer, Lo be served upon the Governor aud Attorney
(General of the defendant State, will bs granted almost as a
matter of course.

State of Georgia vs. Grant, 7 Wall, 241,
State of Florida vs, State of Georgia, 11 Howard, 293.

I1.

As to the preliminary Injunction.
" The Constitution, Art. 4, § 4, declares that  The United
Btates shall guarantee to every State in this Union a republi-
can form of government, and shall protect each of them
against invesion.”

That protection against invasion, it is assumed, is to bp
furnished by that department of the government which, by the
Constitution, is vested with the power most appropriste to
furnish the protection required by the nature and character
of the invasion. In this case, the judicial power being ade-
quie and appropriate for that purpose, should furnish the ne-
cesanry protection. For that purpose Article 3, § 2, 7 1, ex-
lends the jodicial power of the government to controversies
between two or more States, and ¥ 3 of the same section pro-
viden that the Supreme Court shall have original jurisdiction
in all cases in which a State shall be & party.

See Rev. Stat. § 687. _

Section 716 of the Revised Statntes prescribes that the Su-
preme Court, and Circuit and District Courts, shall have power
to issue writs of scire facias. They shall also have power to
issue all writs not apecifically provided for by statute, which
may be necessary for the exercise of their respective jorisdic-
tions, and agreeable to the usages and principles of law.

‘This pecessarily includes the writ of injunction, which is
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one of the most necessary and usefol instruments iz Court
of Equity. -
This Court granted a preliminary injunction at Auvgust
term, 1792,
The State of Georgia ve, Brailsford, 2 Dallas, 402. -
The samo power was recognized—
The State of New York vs. The State of Connedticul, 4
Dallas, 1.

The bill shows a good title in' the plaintifi to the subject
matter of the controversy. It also shows a peaceable, undis-
torbed, sad unquestioned and undisputed possession and en-

.joyment ander claim of right for more than two centuries,
excopting only the invasion complained of, which oceurred in
1872. It elso'shows an existing purpose and determioation
on the part of Delaware to invade the territory and defy and
disregard the juriediction and anthority of the plaintiff, and
to arrest and carry beyond the State of New Jersey its oiti-
zens, end 1o punish them in another State for acts done with-
in their own Btate, by fine, imprisonment and confiscation of -
their property. Buch acts are destruotive of the rights of the
plaintiff and subversive of its authority, anl destructive of
friendship and peace between the two States and the citizens
thereof, and exposes them to great danger of irrepurable mis-
chief and to a multiplicity of smits. It is, therefors, emi-
uently & proper case for a preliminary injunction.

511,

18.

The case hows that the plaintiff is now in the possession
and enjoyment of the rights it bere asserts. That pussession
should not be disturbed until the rights of the partivs are
finally settled by the decree of the Conrt,

High on Injunciions, § 21.
Kerr on Injunctions, pp. G603, 604,

Sv, too, the injunction should issue to restruin illegul taxa-
tion by Delaware upou citizens of New Jersey.
High oa Injunclion, § 354, 357.

V' Cecerer e Cace ccteee
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<
tre @on ofte wmited St oes.

Tae StaTe or New JERSEY
vs: In Fquity.

‘THE STATE OF DELAWARE.

Points submitled by the Defendant in opposiftion to the motion
of Complainamt for a Writ of r

1st. The object of the bill of complaint is to settle the

boundary line, for about twenty-five miles on the river |

D » b the State of Delaware and the of
New Jersey.

2d. The jurisdiction of this court is not denied, and a
settlement throngh its decision is desired by both

8d. The defendent objects to the order for the prelim-
inary injunction prayed for in the bill of complaint (see
page 38)}—

1st. Becanse theright and  ession of that part of the
river Delaware now brought into question is in a BraTe ox
tHE UNIOK, and is not merely usufructory.
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What the state possesses she governs, and has a politi-
cal and moral obligation to control, which creates an in-
torest of the highest character which this court will guard
and respect until the title to the territory in dispute has
been adjudicated.

It is believed that this court has never granted a pre-
lirainary injunction restraining the exercise of political power
by a state over a disputed territory in advance of its deci-
sion as to title.

The cases in 2d and 4th Dallas, cited in the complain-
ant’s brief, not only do not sustain, but are counter to the
prayer of his bill. -

At the time of the adoption of the Federal Constitution
there were controversies existing between eleven states re-
specting their boundaries, which arose under their respective
charters, among which was recognized by this court the
present case between New Jersey and Delaware.
Bee opinion of this court in 1888.

The State of Rhode Island vs. The State of Masss~
chusstts, 12 Peters, 724, -

In none of these eleven cases of disputed boundaries was
3 prelimingry injmmetion to restrain the exercise of its po-
litieal jurisdiction.by a state prayed for or granted in ad-
vauce of the determination of title to the disputed territory.

The boundaries of New Jersey in the Delaware river and
bay, were determined in 1823 in the case of —

Corfield vs. Coryell, 4 Washington C. C. Raep., p.
amn. .

In which the court, Iaying down the rule for the constene-
tion of the charter of that state in settling its boundaries,
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Bay : “we think the claim of New Jersey, under these grants,
o any part of the bay or river Delnoure, below lnwo-water
mark, canniot be maintrined.”—{p. 884.)

The same grants were under consideration in this court,
and the same construetion as to their boundary by the river
given by this court in—

- Handley's Lessee vs, Anthony, 5 Wheaton, 574.

Jn 1847 a controverry aro-e in relation to the * Pea-
Patzh,” ay i=lan in the middle of the river Delaware,
within the radius of the « twelve-mile circle,” and incladed
within the boundaries claimed in the present proceeding to
be within the limits and jurisdiction of the State of New
Jersey.

This island had been eeded by the State of Delaware to
the United States in 1814, and Fort Delaware has been
constracied upon it.

The claimant, Mr. Humphrey, of New Jersey, based his
title npon the same grants of Charles 24, King of England,
a3 are now set forth in the present title of complaint.

By a-raement of parties the matters in controversy were
submitted to the sole arbitration of that distinguished juriat,
the Hon. John Bergeant, of Philadelphia, with fall power
and aothority to examine witnesses and receive evidence
according to the rules of law and equity.

A. full report of the testimony, arguments of counsel, and
the decigion of the arbitrator, is contained in—
Senate Executive Document No. 21, 1 Session, 30th

Congress.
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At page 221 of the documen: will 1e found Mr. Ser-

geant’s decision, from which we extract the following:

*The importanee of the case consists chiefly in this: That
it involves the question of' boundary for nearly twenty-five
miles hetween the two states just named.

It is trne that the settlernent of that bomndary is not
submitted, nor to be decided in the arbitration, New Jersey
and Delaware not being parties to the submission, nor hav-
ing agreed so to enbmit their rights. But it is also true
that in conveying the one to the United States, and the
other to an individual, the island in controversy, they have
ngcessarily communicated to the grantees the right o asseri the
title respectively conveyed to them, and to dispute the ad-
verse title; and it {s very manifest that this controversy iurns
mainly if not entively upon the question of the limils and juris-
diction of the respective siales.”

Mr. Sergeant, after the fullest presentation of the paper
title on both sides, and the depositions of ,many witnesses,
(see p. 66-94 of Ex. Doe.,) decided that the title and juris-
diction of the State of Delaware extended on that part of
the river Delaware within the twelve-mile circle around the
town of New Castle, to low-water mark on the New Jersey
side.

There is, and could in the very natare of this case be, co
irreparable injury to the complainants.

The case presents the usnal and ordinary festures of police
control by a state over the waters of a river within ifs char-
tered limits—for the regulation and protection of fishing—
againat injurious nets, or other modes of capture.
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"There is no pretence of obstruction™ to f*ee navigation ;
or of the unconscientions exercise of a legal power by the
defendant in ereating waste or other injury.

The jurisdiction of the court to interfere by injunction
in any ease is purely equitable, and every feature in the
case now before them will exclude the exercise of that
power.

T. F. BAYARD,
Of Counsel for the State of Delaware.
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On Bill for Injunction and Reli ,ete, '

Sre: Take notice that I shall apply to the Supreme Court
of the United 8§ at the Capitol, in Washington, D. C,, on
Monday, the 8th day of April next, at 12 o'clock noon, or as
soon thereafter as counsel can be heard, for leave to entor o
decree pro 0 in ted cnuse, and to refer the

to & United States commissioner to take the proofs
which may be offered before him by complainant in support
of complainant’s bill ; of all which you h have notice,

Your obedient servant,
B. H. Gray,
Attornsy Goneral jor the State of New and
Solicitor of Complainant,

Dated Trexron, N. J., Merch 88, 1801.

‘Po the Hon. H. H. WArD, Ailornsy General of the Slate of
Delaware and Solicitor of the Defendant.

Due and legal service of the above notice is hereby ac-
knowledged. )
H. H. Warb,
Aitorney General of the Stale of Delawars and
Solicitor of the Defendant.
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UNITED STATES SUPREME GOURT.

THE STATE OF NEW JERSEY, IN EQUITY.
COMPLAINANT, :
- No. 1
AND :
: : ORIGINAL.
THE STATE OF DELAWARE, -
: | DEFENDANT. ' ANSWER.

" The Answer of the STaTE of DELAWARE, one of the
States of the UNITED STATES OF AMERICA, the defendatit, '
to the Bill of Complaint of the STATE OF NEW JERSEY,
also one of the States of the United States of America,
the complainant, y )

This defendant, now and at all times hereafter, saving to
itself all and all manner of benefit of exception, or otherwise,
that can or may be had or taken to the many errors,
uncertainties and imperfections in the said Bill of Complaint
contained, for answer thereto, or to so much thereof as this
defendant is advised it is material or necessary for it to make
~ answer to, answering says : '

I

That this defendant is the owner in severalty and in fee-
simple of the whole bed of the Delaware River lying within
the compass or circle of twelve miles about the town of New
Castle in the State of Delaware, to wit, within the circumfer-
ence of a circle of a radius of twelve miles described about the
Court House in.the said town of New Castle as a centre, and
all islands in said River Delaware, within the compass of said
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circle, and the said river and soil thereof lying North of the
Southernmost part of the said circle of twelve miles about the
said town, together with all the lands, islands, soil, rivers,
harbors, minés, minerals, marshes, waters, fishings, huntings
and fowlings, and all other royalties, privileges, profits, rents,
services, franchises, duties, jurisdictions, liberties, privileges,
commodities and hereditaments to the said premises, or any of
them belonging or appertaining, with their and every of their
appurtenances, and all the estates, rights, titles, interests,
benefits, advantages, claims and demands whatsoever of, in,
or to the said premises, and of every part and- parcel
thereof; and all government and all rights of government,
all' jurisdiction, whether legislative, judicial or executive,
all fisheries and exclusive control and jurisdiction thereof
in, on or over thesaid portion of said river and the waters
thereof, subject, in all the particulars aforesaid, only to
the h'mitations, if any there be, of the Constitution and
Laws of the United States of America. That save as
bereinbefore appears, this - defendant is advised that said
Bill of Complaint raises no question of government, juns-
diction, fishery, or control or jurisdiction thereof, right,
title, interest, benefit, advantage, claim or demand between
"or by the parties to this cause; and this defendant denies
that the complainant is the owner, in fee simple or other-
wise, of any portion of the bed of the Delaware River
within the compass of said circle of twelve miles about
the said town of New Castle, so described as aforesaid,
.and hereinafter called the ‘‘twelve mile circle’’, or that
within the limits aforesaid the complainant is the owner
of the part of the bed of said river extending from the
New Jersey shore thereof to the middle of said river, or-
that within the limits aforesaid the complainant has or is
entitled to, in or on any part of the waters of said river,
below low-water mark on the New Jersey shore thereof,
an equal interest and concurrent jurisdiction with the de-
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fendant, or that the complainant has any title to any of
the rights claimed in its Bill of Complaint by the means
in said Bill of Complaint stated.

This defendant admits that within and beyond the limits
aforesaid the tides of the ocean ebb and flow.

And with respect to the title and jurisdiction alleged
and claimed by and for the complainant, on its own behalf,
in its said bill of complaint, this defendant, further answer-
ing, saith:— :

1. This defendant believes that Charles -the - Second,
King of England, by letters’ patent bearing date the twelfth
day of March 1664, to his brother James, Duke of Vork, his
_heirs and assigns, did giveand grant the lands and premises,
royalties, rights, powers, authorities, liberties, hereditaments
and appurtenances in the section: or sections of said Bill of
Complaint denominated by the letter A, by said complam-
ant set forth and described, but for greater certainty as to
said letters patent and all of the provisions thereof it craves
leave to refer to the said letters’ patent when produced
in this cause ' ’

But this defendant claims, and respectfully submits, that
if it shall appear by evidence in this cause that said alleged
patent ever had legal existence and validity, that then and
in that case, by legal and just construction thereof, it can-
not and should not be so construed as to include, within
the express description of the lands and premises therein
contained, or as to control any part of the bed of said River
Delaware within the compass of the said twelve mile circle,
nor any right of jurisdiction or fishery in said portion of
said river.

2. This defendant admits that, subsequent to the year
1664, and in or about the year 16 , a portion of the territory.
included in the said description of the said alleged grant, set
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forth under section A in said Bill of Complaint, was conquered
- by the military power of the States of the United Provinces
of the Netherlands, the seat of whose power in America
was at New Amsterdam, and that afterwards, and in or
about the said territory by the said
conqueror was surrendered to the King of England, And this
.defendant believes that, in order to make good and affirm and
establish the alleged grant aforesaid, or otherwise, the said
King of Xngland by his letters patent bearing date on or about
the twenty-pinth day of June, 1674, did grant and convey unto )
the siid Duke of Vork, all and every of the property and all
and every of the rights, powers and privileges alleged to have
heen granted, conveyed, transferred and assured in and by the
alleged patent first in said Bill of Complaint mentioned, using
in the last one of the said alleged patents the same words which
in said Bill of Complaint are alleged to have been used in the
first of the said alleged patents, and no others, except those
stating the date; but for greater certainty as to said Iletters
patent and all of the provisions thereof it craves leave to refer
to the said letters patent when produced in this canse. And
this defendant further claims, and respectfully submits, that if
it shall appear by evidence in this cause that said alleged con-
firmatory patent ever had legal existence and validit};, that
then and in that case, by legal and just construction thereof;
it cannot and should not be so construed as to include, within
the express description of the lands and premises therein con-
tained, or to-control any part of the bed of said River Dela-
ware within the compass of the said twelve mile circle, nor
any right .of jurisdiction or fishery in said portion of said
river. L )
3. This defendant doth not know and caunnot set forth as
to its belief or otherwise, whether or not it is the fact that the

said James, Duke of York, etc., by lease and release bearing
dates the twenty-third and twenty-fourth days of June, 1664,
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respectively, after reciting the grant so as aforesaid alleged to
have been made to him by the aforesaid alleged letters patent,
dated 1fgh March, 1664, for a valuable consideration, to Lord
John Berkeley and Sir George Carteret, their heirs and
assigns forever, did grant and assign, sell, release and con-
firm, the lands and premises, royalties rights, heredita-
ments and appurtenances in the section or sections of said
Bill of Complaint denominated by the letter C; by said
complainant set forth and described; or whether or not
the said alleged lease and release were ever legally made
or ever legally delivered by -the said James, Duke of York,
to the ‘said Berkeley and Carteret; or whether or not said
lease and release ever had any legal existence. But this
defendant claims and respectfully submits that if it shall
appear by evidence in this cause -that said alleged lease
and release ever had Jegal existence and validity, that then
and in that case, by legal and just construction thereof,
they cannot and should not be so construed as to include
or control any part of the bed of said River Delaware
within the compass of the said twelve mile circle, nor any’
right of jurisdiction or fishery in said portion of said river;
and further that the =said James, Duke of Vork, did not
then and thereby convey to the said Berkeley and Car-
teret a more extensive title or other lands than the title
and lands’ alleged to be so derived to or vested in him
by the title to him, the said Duke of York, as invoked
by said complainant in its said Bill of Complaint.

4, This defendant doth not know and cannot set forth
as to its belief or otherwise, whether or not it isa fact that
the said Lord John Berkeley and Sir George Carteret, as
alleged Lords Proprietors of the province of New Ceserea or
New Jersey, made or published the concessions and agree-
ments, bearing date the tenth day of February in the year
of our Lord one thousand six hupdred and sixty-four, to
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and with all and every the adventurers and all such ag shall
settle or plant there, in the first two paragraphs of the sec-
tion of said Bill of Complaint demominated by the letter
D by said complainant set forth and described; or whether
or not said alleged grants and concessions bear even date
with the appointment and commission of Sir Philip Carteret,
alleged to be the first Governor of New Jersey, who was
appointed by the said alleged proprietors, Lord John Berkeley
and Sir George Carteret, as in the third paragraph of the
said section of said bill of complaint denominated by the -
said letter D by said complainant mentioned; or whether
the said alleged Governor Carteret, by his alleged letter of
instructions, bearing even date with his alleged commission,
was aunthorized or directed by or for the said alleged pro-
prietors and in their names in manner, form or substance
as by said complainant is set forth and mentioned in the
third and fourth paragraphs of the section of said bill of
complaint denominated by the said letter D; or whether
or not .the said alleged concessions and agreements, or the
said alleged appointment and commission of Sir Philip
Carteret ss Governor aforesaid, or the said alleged letter of
instructions to said alleged ‘Governor, were ever legally made,
executed, delivered, promulgated, issued, and received, respec-
tively; or whether or not the said alleged concessions and agree-
ments, appointment and commission, or letter of instructions
~ ever had any legal existence. But this defendant claims and
Tespectfully submits that if it shall appear by evidence in.
this cause that said alleged concessions and agreements,
appointment and con;niissiim, or letter of instructions, or
either or any of them ever ‘had legal existence and validity,
that then and in that case, by legal and just construction
thereof, neither the said concessions and agreements, nor the
said appointment and commission, nor the said- letter of
instructions, can or .should be so construed as to include,
-control, or refer to any part of the bed of said River Del-
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awsre within the compass of the said twelve mile circle, nor
any right of jurisdiction or fishery in said portion of said
river; and further that the said alleged Lords Proprietors
could and did not then and by either the said alleged con-
cessions and agreements, or appointment and commission or
letter of instructions confer to and upon any person a more
extensive title, or other lands, or more extensive, more
liberal, or other powers, authorities, pledges, guarantees,
assurances, rights, jurisdictions, privileges, franchises or con-
cessions, than those titles, lands, powers, authoritiesy pledges,
guarantees, assurances, rights, jurisdictions, privileges, fran-
chises or concessions alleged to be so derived to or vested
in them by the title to them the said Lords Proprietors as
invoked by said complainant in its said Bill of Complaint.

B. This defendant doth not know and cannot set forth
as to its belief or otherwise, whether or not it is the fact
that. James, Duke of York, etc.,, by indenture made the
“twenty-ninth day of July, 1674, to the said Sir George
Carteret, his heirs and assigns, did grant, bargain, sell,
release and confirn the lands and premises, royalties, rights,
profits, commodities, bereditaments and appurtenances in the
section of said Bill of Complaint denominated by the let-
ter E by said ‘complainant set forth and described; or
whether or not the said alleged Indenture was ever legally
made or ever legally delivered .by the said James, Duke of
York, to the said Sir George Carteret; or whether or not
said indenture ever had legal existence. But this defend-
ant claims and respectfully submits that if it shall appear,
by evidence in this cause, that said alleged indenture ever
had legal existence and validity, that then and in that case,
by legal and just construction thereof it canmot and should
not be so construed as to include or control amy part of the
bed of said River Delaware within the compass of the said
twelve mile circle, or any right of jurisdiction or fishery
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in said portion of said river; and further, that the said
James, Duke of York, did not then and thereby convey to
the said Sir George Carteret a more extensive title or other

Jands than the title and lands alleged to be so derived to or

vested in him by the title to him the said Duke of York,
as invoked by said complainant in its said Bill of Com-

plaint.

6. “This defendant doth not know and cannot set forth as
to its belief or otherwise, whether or not it is the fact that Sir
George Carteret of the first part, William Penn of the second
part, Gawn Lawry of the third part, Nicholas Lucas of the
fourth part, and Edward Billinge of the fifth part, entered into
or made an indenture quintipartite, bearing date the first day of
July, Anno Domini, 1676, reciting the aforesaid alleged letters
patent from the King to the Duke of York, dated the twelfth
of March 1664, and the said alleged lease and release from the
Duke of York to Berkeley and Carteret bearing date the twen-
ty-tflird and twenty-fourth daysof June 1664, in and by which
indenture quintipartite said Edward Billinge, and the said
William Penn, Gawn. Lawry, and Nicholas I neas, by and with
the consent, direction and appointment of the said Edward
Billinge, testified by his being a party to the said indenture
and by his sealing and executing the same, did bargain, sell,
release, confirm and convey unto the said Sir George Carteret,
his heirs and assigns forever, the easter_liy part of New Jersey,
to have and hold in severalty; and whether or not, By the same
indenture, the said Sir George Carteret did bargain, sell, re-
lease, confirm aud convey unto the said William Penn, Gawn
Lawry and Nicholas Lucas, to their heirs and assigns forever,
the westerly part of New Jersey, to have and to hold to them,
their heirs and assigns in severalty, according to a certain

‘ description of the division line between the said easterly and

westerly part of New Jersey in the said alleged inden--
ture and in the said Bill of Complaint described; and
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whether or not in and by which alleged indenture, it is
averred, that the said Sir George Carteret did convey,
with the land on the westerly side of the said partition
line, unto the said William Penn, Gawn Lawry and Nich-
olas Lucas all and every the isles, islands, rivers, mines,
minerals, woods, fishings, hawkings, huntings and fowlings,
and all other royalties, governments, powers, forts, fran-
chises, harbors, profits, commodities and hereditaments what-
soever unto the said westerly part, share and portion of
the said tract of land and premises, as in the section
of said Bill of Complaint denominated by the letter F,
by said complainant set forth and described; or whether
or not the indenture of bargain and sale, dated the eigh-
- teenth of March 1678, between the said John, Lord Berkeley
of the one part and John Fenwick of the other part, by
which said Berkeley is said to have granted to -Fenwick
all the moiety or half part of him said Berkeley, of, in
and to the said tract of land called New Ceserea or New
Jersey, or the two other indentures, one being indenture
of bargain and sale, dated the pinth of February, 1674,
from the said John Fenwick and Hdward Billlnge of the
one part, said William Penn, Gawn Lawry and Nicholas
Lucas of the other part, and the other being an inden-
- ture tripartite of grant, release, or confirmation, bearing
date the tenth day of February, 1674, between said John
Fenwick of the first part, said Edward Billinge of the
second part and the said William Penn, Gawn Lawry, and
Nicholas Lucas of the third part, and the said several
other alleged good and sufficient assurances in the law,
duly executed, by which the said moiety or half part of
said tract of land and all apd every other the said sev-
eral and respective premiées so alleged to be conveyed
unto the said John Fenwick were said to have been con-
veyed uuto, ‘and at the date of the said indenture quin-
tipartite were said to be vested in, the said William Penn,
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Gawn Lawty and Nicholas Lucas and their heirs, to the
use of them and their heirs forever (in which nevertheless
the said Edward Billinge claimed to have equitable inter-
est) so as the said William Penn, Gawn Lawry and Nich-
olas Lucas are said to have them actually stood seised of
and in ome undivided moiety or half part of all and every
the said premises so granted unto the said John Lord
Berkeley and Sir George Carteret as aforesaid, as joint
tenants between themselves, and did then, as it is alleged,
hold the same to them and to their heirs as tenants in
common with the said Sir George Carteret, who was then,
as it is said, actnally seised of the other undivided moiety
or half part of all and every the same premises and did
then, as 'it is alleged, hold the same to him and his
beirs as tenants in common with the said William Penn,
Gawn Lawry and Nicholas Lucas, all of which. indentures
and other good and sufficient assurances in the law are,
in said section of said bill of complaint, denominated
by the said letter F, by said complainant mentioned and
described as recited in the said indenture quintipartite, were,
or either of them was in fact, ever legally made or ever
legally delivered in pursuance of their several tenors and
intents; or whether or not, as, it is alleged, is- further
recited in said indenture quintipartite, the said Sir George
Carteret, William Penn, Gawn Lawry and Nicholas Lucas
had theretofore agreed to make partition of the said tract
of land, and of the said several and respective premises
into two parts, as in the section of said bill of complaint
denominated by said letter F, by said complainant is
further set forth and averred; or whether or not the said
indenture quintipartite was ever legally made or ever legally
delivered by the said Sir George Carteret to the said Wil-
liam Penn, Gawn Lawry and Nicholas Iucas; or whether
or not the said indenture quintipartite or the said several”
indentures and other good and sufficient assurances in the
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law in the said indenture q.uintipartite said to have been
recited, or the alleged and recited agreement to make par-
tition, between Sir George Carteret of the one part and
William Penn, Gawn Lawry and Nicholas T,ucas of the
other part, or any of them, ever had any legal existence.
But this defendant claims and respectfully submits, that
if it shall appear by evidence in this cause that said
alleged indenture quintipartite, or the said indentures and
assurances -therein recited, or the said agreement to make
partition therein recited, ever had legal existence and validity,;
that then and in that case, by legal and just comstruction
thereof, they or either of them cannot and should_" not be
so construed as to include, refer to, or.control any part
of the bed of said River Delaware within the compass of
. the said twelve miles circle, nor any right of jurisdiction
or fishery in said portion of said river; and further, that
the said parties to the said indenture quintipartite; and
to the said several indentures and other assurances in the
law, and agreement for partition therein said to be re-
cited, could not and did not then and thereby either convey
or receive more extensivée titles or other lands then the
titles and lands alleged to be so denived to or vested in
the several grantors therein or parties thereto, as invoked
by said complainant in its said Bill of Complaint.

%. This defendant doth not khow and cannot set forth
as to its belief or otherwise, whether or not it is the fact
that the said James, Duke of Vork, etc., by indenture
made the sixth day of August, Anno Domini, 1680, where-
in were certain recitals in said Bill of Complaint enumerated
and set forth, and wherein Edward Billinge, William Peun,
Gawn Lawry, Nicholas Lucas, John Eldridge and Edward
Warper were parties of the other part, for a consideration
in said indenture expressed, and for the better extinguishing
of all such claims and demands as his said Royal Highness
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might anyways have had of or in the premises aforesaid,
then called West New Jersey, or any part of them, and
for the further and better settling, conveying, assuring and
confirming of the same and of every part thereof, accord-
ing to the purport and meaning of said presents, did grant,
bargain, sell and confirm unto the said William Pean,
Gawn Lawry, Nicholas Lucas, John Eldridge end Hdward
Warner, their heirs and assigns, the lands and premises,
royalties, rights,-franchises, privileges, and appurtenances,
for the respective intérests, estates, intents, uses and trusts,
in the section or sections of said Bill of Complaint denominated
by the letter G, by said complainant set forth and de-
scribed; or whether or mot the said Duke of Vork by
said indentn’re, for the reasons therein said to be recited
and set forth in the said section or sections of the said
Bill of Complaint, or otherwise, did give, grant, assign
and transfer unto the said Edward Billinge the powers,
authorities, jurisdictionis, govermments and other matters
and things whatsoever, which by the aforesaid respective
letters patent from the Kipg to him the said Duke, or
either of them, ate or were granted or intended to be
granted to be exercised by the said Duke of Vork, his
heirs, assigns, deputies, officers or agents, im, upom, or in
relation unto-the said premises thereby said to be confirmed
or intended to be confirmed, and every of them, in case
the same were then in the actual seizre of the said Duke
of York, to be held, emjoyed, exercised and executed by -
him the said Edward Billinge, his heirs and assigns, and
by his deputies, officers, agents and commissioners as fully

and amply to all intents, constructions and purposes as . -

‘his said Royal Highness, or his heirs, might or could hold,
enjoy, use, exercise or execute the same by virtde of the

said letters patent, as in the second paragraph of the section

of said Bill of Complaint denominated by the letter G,
by said complainant set forth and described; or whether
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or not the several patents and conveyances and the several
declarations of trust, holdings in trust -and trusts, the
partitions, purposes and intents of the several parties to
said conveyances said to be recited in the said indenture
of the sixth day of August, 1680, and set forth and
enumerated by said complainant in the first paragraph of
the said section of its said Bill of Complaint denominated

by the said letter G, where ever legally made, delivered, - '

entered into, undertaken, expressed or agreed to by the
several parties thereto; or whether the said indenture of
the sixth day of August, A. D., 1880, or the said patents,
conveyances, declarations of trust, holdings in trust, trusts
and partitions therein alleged to be recited, ever had any
legal existence. But this defendant claims and respectfully
submits that, if it shall appear, by evidence in this cause,
that said alleged indenture, or the said patents, convey-
auces.' declarations of trust, holdings in trust, trusts and
partitions therein said to be recited, ever had legal existence
and validity, then and in that case, by legal and just
construction thereof, they or either of them cannot and
should not be so construed as to include, refer to or con-
trol any part of the bed of said River Delaware within
the compass of the said twelve mile circle, nor any right
of jurisdiction or fishery in said portion of said river; and
further, that neither the said James, Duke of York, nor
any of the granting parties in any of the said recited
conveyances, declarations of trust, trusts or partitions, did
then and thereby comvey to the grantees in the said inden-
ture of the sixth day of Augi;é.l;, 1880, or in any of the
said recited conveyances, declarations of trust, trusts or
partitions, respectively, more extensive titles or other lands
than the titles and lands alleged to be so derived to or
vested in them, the said Duke and other said grantors
respectively, by the title or titles to them respectively as
invoked by said complainant in its said Bill of Complaint.
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.8, 'This defendant doth not know and cannot set forth.
as to its belief or otherwise, whether or not it is the fact
that concessions and agrecments of the proprietors, free-
holders and inhabitants of the province of West Jersey,
bearing date the third of March, 1676, were agreed to and
signed by the said Edward Billinge, Gawn Lawry, William.
Penn, Nicholas Lucas and others, the sixth chapter of which
document, as it is alleged, grants and dedicates lands for
highways, and streets, and cities, towns and villages, and
for wharves, keys, harbors, and for public houses, and
further provides that the inhabitants of the said . province
lave free passage through or by any seas, bounds, creeks,
rivers, rivulets, in the said province, through or by which
they must necessarily pass, to. come from the main ocean
to any part of the province aforesaid, and further, that all
the inhabitants within the said province of West Jersey
have the liberty of fishing in Delaware River, or on the sea
coast, as by said complainant is set forth in the first para--
graph of the section of said Bill of Coniplaint denominated
by the letter H ; or whether or not the said alleged con-
cessjons and agreements were ever legally made, or ever
legally delivered by the said supposed proprietors to said
freeholders and inhabitants; or whether or not the said
concessions and agreements ever had any legal existence.
But this defendant claims and respectfully submits that
if it shall appear by evidence in. this cause that  said
alleged concessions and agreements ever had legal exist-
ence and validity for any purpose, that then and in that
case, by legal and just construction, suc'h document cannot
and should not be comstrued so0 as to include, control or
refer to any part of the bed of said River Delaware within
the compass of the said twelve mile circle, nor any right of
jurisdiction or fishery in said portion of said river; and
further, that the said supposed proprietors could not and
did not then and thereby give or convey to or confer upon
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the said freeholders and inhabitants of West Jersey more
‘extensive rights, titles, royalties or privileges or other lands
than the rights, titles, royalties, privileges or lands alleged
to be so derived to or vested in them by the title to them
- the said supposed proprietors as invoked by snid complain-
ant in its said Bill of Complaint; and further, that, as
will more fully appear in this Answer, upon the setting-out
of the title of this defendant to that portion of the said Del-
aware River and of the bed thereof, included within the
compass of the said twelve mile circle, and upon the com-
parison thereof with the said pretended title of said com-
plainant set forth in the said Bill of Complaint, subsequent
to all of the patents, grants, indentures, conveyances, con-
cessions, agreements, commissions, letters of instructions and
partitions mentioned and described in said Bill of Com-
plaint, in its sections denominated by the letters A, B, C,
D, E, F, G and H, to wit on or about the twenty-second
day of March, A. D. 1683, the said Charles the Second, King
of England, by his letters patent bearing the date last afore-
said, granted to the said James, Duke of Vork, all of the
said river and the soil and bed thereof included within
the compass of the said twelve mile circle; that the said
latter grant of the said King to ' the said Duke of York
was abont eighteen years subsequent to the first letters
patent, and about eight years 'spbséquent to the second letters
patent, from the ssid King to the said Duke, cited and
invoked by said complainant in its said Bill of Complaint
as the source and fountain head of its said pretendéd title;
that the said two letters patent, original and confirmatory,
so cited and averred by said complainant, contain no express
‘grant of that portion of the said River Delaware or of the
bed thereof included within the compass of the said twelve
mile circle, nor any words of implication that may be con-
strued as an estoppel to prevent the due, operati-ve, and
legally effective grant of such porﬁon of the said river and
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of the bed thereof to the said Dike of Vork by the letters
_patent of the said King, of March the twenty-second, 1883,
even had the said King been only a private person; and
that inasmuch as the said Charles the Second was King of
England at the times of the of said two letters
patent 50 cited and averred in said Bill of Complaint as
and for the title of said complainant to the in
dispute, and no estoppel binds the crown, no impediment,
either in fact or law, wherefore the said letters
patent of the twenty-second of March, 1688, were not
legally and equitably effective to then pess the title to the
Duke of York of the said "in question. . And
this defendant further claims and respectfully submits that,
even if it shall appear by evidence in this cause .that
said alleged concessions and agreements of the third day
of March, 1876, mentioned in the section denominated by
the letter H in said Bill of t, ever had legal
existence and validity for any purpose, it is in
said Bill of Complaint, in the section thereof denominated
by the said letter G, tbat the powers and authority to
make said concessions and agreements of March the third,
1676, were exclusively granted to and vested in the
said Edward Billinge, the srid cestui gque trust
of the larger part of sail West New Jersey, and the
specially and solely named grantee of the said Duke of
York of said powers and authormes that the said William
Penn, Gawn Lawry and Nicholas Iucas are averred in
the last above mentioned section of said Bill of t
to have been, not the beneficial owners of said West New
Jersey, or of any part thereof, but trustees thereof omly for the
said John XEldridge, Warner and HEdward Billinge ;
and thet the said William Penn and his co-trustees joined,
if it be a fact that they did join, in the execution of the said
concessions and of the third day of March,
1676, as formal parties only, by virtue of their said trus-
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teeship, And this defendant denies that whatever rights
the said Duke of York, or the said William Penn may
have acquired in or to the Delaware River from the King
of England after the making of the concessions and agree-
" ments last hereinbefore referred to, in equity were subject
and subordinate to the rights alleged to be granted by
the said concessions and agreements to the inhabitants and
property holders of West New Jersey, in or by virtue of
. the said concessions and agreements. And this defendant
further denies that the said William Penon was, or that all
persons, associations or every State claiming by, through,
or under him were, are or should be, estopped from assert-
ing or maintaining that the rights acquired by the said
Duke of Vork, or by said Penn, in or to the said part
here in qguestion in this cause of the Delaware River,
from the King of England, subsequent to the year 1676,
do and may.destroy, lessen or impair all pretended rights
to or in that portion of the Delaware River here in ques--
tion in this cause and every part thereof, alleged in said
Bill of Complaint to have been conferred upon the inhabit-
ants of West New Jersey by means of the said coocessions
and agreements. '

9. This defendant doth not know and cannot set forth,
as to its belief or otherwise, whether or not it is the fact
that the alleged then proprietors of Fast and West New Jersey
by deed of surrender, bearing date the fifteenth day of
April, 1702, and said to have been duly executed by the
then alleged proprietors of each of said divisions, for them-
selves and heirs did surrender and yield up unto their then
Sovereign Anne, Queen of England, all their right or pre-
tended right and powers of government as to New Jersey,
alleged to be granted by King Charles the Second to the
Duke of York, and by the Duke of York to the said propri-
etors, or whether or not the said supposed surrender was
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accepted by the Queen in Council on the seventeenth day of
April, 1702, and ordered to be enrolled in her Majesty’s High
Court of Chancery, as in the section of said Bill of Com-
plaint, denominated by the letter I, by said complainant
set forth and described; or whether or not said alleged sur-
render was ever legally made, or ever legally delivered by
the said proprietors to the said Anne, Queen of England;
or whether or not said alleged surrender or said alleged ac- .
ceptance -thereof ever had any legal existence or validity.

But this defendant claims and respectfully submits that if

it shall appear by evidence in this cause that said alleged

deed of surrender and said alleged acceptance thereof ever

had legal existence and wvalidity, that then in that case, by

. just. and -legal construction thereof and of the said alleged

evidences of the supposed title of the complainant to the

premises in dispute in this cause, the said alleged surrender

or the said alleged acceptance thereof camnot and should not

be so construed as to include or control eny part of the bed .
of said River Delaware within the compass of the said twelve
mile circle, nor any right.of jurisdiction or fishery in said

portion of said river; and further, that the said alleged then

proprietors of East and West New Jersey could not then and

"thereby surrender to the said Anne, Queen of England, a

* more extensive title, or other or more extended rights or

powers of government or over other territory than the title,

and the nghts and powers of govermment and territory then

actually vested in them.

10. This defendant admits that by the American Revolu-
tion, ‘'which took place by the Declaration of Independence, .
bearing date the fourth day of July, 1778, the State of
New. Jersey became and was, and from thenceforth hath
been, subject to and under the Constitution of the United
States since the adoption thereof, a free and Independent
State; and as such became entitled, subject as aforesaid,
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to have and to hold all such rights as free and independent
States may have or hold, to do all acts and things which
independent States may of right do; and by force of the
said revolution and said independence, subject as aforesaid,
the said State of New Jersey became invested not only with -
all and every power of government in and over the territory
of seid State, but also became invested with all the prop-
erty, and rights of property, within and appertaining to’
said State, . which immcdiatély before said revolution were
vested in the Crown of England; but this defendant denies
that by virtue of any of the premises the said complainant
became invested with. any power of government in or over
the tide waters adjacent to the territory of said State, so
far as the said tide waters are included within the compass
of the twelve mile circle aforesaid. This defendant denies
that at the time the said revolution took place the bed
of the River Delaware in its whole width and length, from
the falls in said river at or near Trenton to the mouth
of said river, that is, throughout the whole extent to which
the tide ebbed and flowed in said river, belonged to or was
vested in the crown of England in trust for the uses and
purposes of the subjects of the King of Great Britain, or
that by means of the said revolution, the said independence
of the State of New Jersey, and the treaty of peace be-
tween the King. of Great Britain and the United States of
America, concluded at Paris, September the third 1783, that
portion of the bed of the Delaware River, last hereinbefore
mentioned, situate between the States of New Jersey and
Delaware, to the middle of the said river, became vested
in fee simple in the State of New Jersey, or that the
remaiping portion thereof, by the same means and at the
same time was vested in the State of Delaware, or that
so the title to the bed of said river hath ever since con-
tinued and now is. But, on the contrary, this defendant
avers and respectfully submits that at and immediately be-
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fore the time the said revolution teok place, so much of
the bed of the said River Delaware as then was and now
is included within the compassof the said twelve mile
circle belonged to and was vested in the proprietors of the
land and the said river and soil thereof included within
the compass of said twelve mile circle, by a title derived-
from the Crown of England, and hereinafter fully set forth;
that by means of the said revolution, the said independ-
ence of the State of Delaware, and the treaty of peace
between the King of Great Britain and the United States
of America, concluded at Paris as aforesaid, all that por-
tion of the bed of the Delaware River, situate between
the States of New Jersey and Delaware, included within
the compuss of the said twelve mile circle, became vested
in fee simple in the State of Delaware: and that so the
title to the said portion of the bed of said river, this
defendant respectfully submits, hath ever since continued
and now is. This defendant further demies that ever since
the fourth of July, 1776, or at any time, hath the said
complainant and this defendant each had, or been entitled
to, an equal interest in the waters of said river between
the State of New Jersey and the State of Delaware, or
ythat each has had a right to exercise equal or concur-
rent jurisdicon in and -over the same, or an equal right
for its citizens and inhabitants to fish in said waters. But,
on the contrary, this defendant avers and respectfully
submits, that ever since the fourth of July, 1776, this
defendant hath had and been entitled to a sole and ex-
-clusive interest in so much of the waters, between the
State of New Jersey and the State of Delaware, of said ..
river as are included within the compass of the said twelve
mile circle, subject oanly to the common rights of naviga-
tion thereof, and hath bad the right to sole and exclusive
jurisdiction in and over the same, and to the sole and
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exclusive right for its citizens, inhabitants and licensees
to fish in said waters:

This defendant avers that it hath at all times been
al]eged on behalf of this defendant that Charles the Second,
King of FEngland, by due and authentic letters patent,
bearing date March .22, 1683, did grant to his brother,
the Duke of Vork, '‘All that the town of New Castle,
otherwise called Delaware, and fort therein, or thereunto”
belonging, situate, lying, and being between Maryland and
New Jersey, in America; and all that tract of land lying
within the compass of a circle of twelve miles about the
said town, situéte, lying, and being upon the River Delaware,
and all islands in the said River Delaware; and the said
river and soil thereof lying north of the southernmost part
of said circle of twelve miles about the said town;’’ that
said patent was duly and legally made and duly and legally
delivered by the said King Charles the Second to the said
"Duke of York, and that the same has ever since the
said making and delivery thereof continued to have legal
existence; and that by legal ‘and just construction thereof,
said patent may and should be construed to include and
control the part of the bed of said river lying northerly
and easterly of the middle of said river, and all rights of
jurisdiction and fishery in said river, so far and to such on
extent as the said part of the bed of said river and the .
waters thereof are included within the compass of the said
twelve mile circle.

11. This defendant denies that said complainant hath
title or right to the bed of the River Delaware, within
the compass of the said twelve mile circle, or jurisdiction
in and over said portion of said river, by long peaceable
end undisputed possession, or that said possession, use or
enjoyment began with the earliest settlement of the State
of New Jersey or hath continued ever since, without in-
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terruption or dispute, excepting only the interruption and
dispute in said Bill of .Complaint alleged.

But on the contrary this defendant.avers that such -
jurisdiction was not exercised and seldom if ever asserted
by the complainant, and that the history of the govern-
ment of the State of New Jersey witnesses the practical
acknowledgement of the jurisdiction of the defendant as
claimed by it now and heretofore, until and except as, it
was denied by this suit.

This defendant doth not know and cannot set forth
as to its belief or otherwise, whether or not it is the fact
that during all the time from the said earliest settlement
of the State of New Jersey to the time of the filing of
the said Bill of Complaint, the citizens and -residents of
New Jersey, under the authority of said complainant, and
with . its leave and license, from time to time have, or.
to what extent, imprp{'ed the e¢asterly shore of said river
opposite to the State of Delaware, from a point opposite
to the boundary line between Pennsylvania and Delaware,
on the Delaware River, to a point on the easterly 'side
of said river twelve miles below New Castle, as _their
wants and convenience have required, by erecting dykes
and embaukments or building wharves, docks, piers or other
structures or arrangements; or whether or not the South-
westerly limits of the County of Salem, by usage or legis-
lative epactment in the State of New Jersey, or elsewhere
outside the State of Delaware, have been the main ship
" channel of the Delaware River. This defendant is informed
and believes, and therefore avers, that the laws of said
complainant, relative to fishing in the Delaware River, for
over seventy years have not been recognized, obeyed or
enforced on any part of said river which lies between the
State of New Jersey and the State of Delaware, within
the compass of the said twelve mile circle; and that the’
citizens and inhabitants of the State of New Jersey for
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more than two hundred years, have not claitned, exercised
or enjoyed, except as in said Bill of Complaint stated,
without molestation or interruption, the right of fishing
in all parts of said river, equally and in common with
the citizens and inhabitants of the State of Delaware; and
that during all that time the Courts of New Jersey have
not exercised jurisdiction, in respect to wrongs committed
on said river, within the compass of the said twelve mile
circle, and complained of in the Courts of said complainant,
And this defendant claims and respectfully submits that
even if the citizens and residents of New Jersey, during
the time, in the localities, and in the manner set forth
in the said Bill of Complaint, have improved the easterly
shore of -said river, by erecting and building - thereon,
dykes, embankments, wharves, docks, piers or other struc-
tures or arrangements, the building and erecting, in manner
aforesaid, of such structures or arrangements cannot and
should not be held effectuval in law or in equity in any
event, to affect in any way or to any extent the title or
right of this defendant to or its jurisdiction over, any
pt.:nrtion of the soil or bed of the said river or of the
waters thereof included within the compass of the said twelve
mile circle, not actually and physically occupied by the
said structures or arrangements; and that the State of New
Jersey -cannot, whether by such actual or physical occu-
pation, if any such occupation there be, of any part of
the original territory, jurisdiction, rights, privileges, fran-
chises, powers, or estates, or any of them, of any and
every nature and description or of any appendants or appur-
tenances to them or any of them appertaining, of the
State of Delaware as they, or any of them, existed at
the date of the adoption of the Constitution of the United
States, or otherwise howsoever, acquire any part or portion
of such territory, jurisdictions, rights, privileges, franchises,
powers or estates, or any of them, of any and every nature
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and description, or of amy appendants or appurtenances fo
them or any of them appertaining, of the State of Dela-
ware, unless and until it may and shall be shown that
the Congress of the United States, and the several legis-
latures of the States of New Jersey and Delaware have
expressly and formally consented thereto.

And this defendant further claims and respectfully
submits that the said complainant, whether as a colony or
State, cannot derive any title to, or any jurisdiction over,
any of the premises in dispute in this cause, as' against

_the defendant, whether as a colony or as a State, by . pre-

scription,

11

And this defendant, further answering, saith that the
true title, jurisdiction, government and sovereignty of, over,
in and to that portion of the River Delaware lying and
being within- the limits of the said twelve mile circle, as
hereinbefore set forth and alleged, have been and now are
vested in this defendant by the means hereinafter stated.

1. The title by discovery of the Atlantic Coast of
North America, at least as far south as Virginia, is claimed
and, as this defendant is informed and believes, generally
admitted to have been acquired by England by force of

the voyage, along said coast, of Sebastian Cabot in or’

al_:out the years 1497-8. . That part of the coast which
now constitutes the State of Delaware was, as this de-
- fendant is informed and believes, visited in or ahont the
year 1606 by Captain John Smith, an English Navigator,
and in or about the year 1611 by Lord Delaware, the
English Governor of Virginia; but neither of them landed,

merely sailing into Delaware Bay and departing. Aftera

similar visit to the Bay, in or about the year 1609, Henry
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- Hudson, then in the employment of a Dutch Company, and
sailing under the flag of the Netherlands, went northward
‘to the Bay of New York, and discovered and navigated the
Hudson River, of which, in consequence of his report, in
the following year (1610) the Dutch took possession, and
established various trading posts, including one at the site of
the City of New York and one at the site of the City of
Albany, which were respectively known under the Dutch
occupation as Fort Amsterdam (afterwards New- Amsterdam)
and Fort Orange.

2. And this defendant, further answering, saith that
from and after the establishment of the Dutch settlements
in New York on the Hudson River, then called the North
River, as hereinbefore set forth, there were repeated and
continuous efforts by the same people to establish settle-
ments on the Delaware River, then called the South River,
which they explored so far as the Schuylkill, and also
to establish other settlements easterly from New York
as far as the Connecticut River, both of which rivers and
the lands contiguous thereto were settled and governed
by and as part of the colony having its headquarters
and central point of authority at and in the settlement
on or mnear the City of New Vork, then designated as
New Amsterdam. During the period of upwards of fifty
years thereafter, all of said territory, including the terri-
tory composing the present State of Delaware, and the
River Delaware, and the seid twelve mile circle, was
knowth as the New Netherlands, and was claimed and,
except as herein stated, governed as and for a colony of
the States General of the United Provinces of the Nether-
lands, or under the authority thereof. And this defendant
is informed and believes that during the said period of
Dutch supremacy, as early as the year 1622 or 1623, there
were settlements by the Dutch from New Amsterdam on
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the easterly side of the River Delaware. In the year 1630,
lands along the Delaware Bay and River, extending from
Cape Henlopen to. Bombay Hook, were acquired by Samuel
Godyn on behalf of a Dutch Company, one of whom,
De Vres, a navigator, in or about the year 1681, npear
"what is mow the town of - Lewis, then called Hoernkill,
established a colony, which, on his retnrn in the following
year,. he found had been exterminated by the Indians,
And this' defendant further avers that a patent for the
lands so acquired by the said Godyn were issued directly
_from the government of the States Gemeral of the United
Netherlands, by the Director and Council of the Colonial
Government, whose seat was on the island of Manhattans,
and that other patents for lands in Delaware were from time
to time issued by said Colonial Government, all of which
" always have beem and still are recognived in the State of
Delaware as the valid inception of the legal title to the_ lands
~ to which they respectively relate. And this defendant craves
leave to refer to the said. patents and prays that the same
when proved at the hearing of this cause may be taken
as a part of this answer. :

And this defendant further auswering saith that in or
about the year 1638 a Swedish expedition under Peter
Minuit, formerly Governor of the New Netberlands under
_ the Dutch Sovereiguty, arrived in the Delaware River and
commenced to establish settlements on the West side thereof
and built a fort named Fort Christina at or near the site
of the present city of Wilmington. The' settlement of the
Country . by the Swedes continued until about the year 1647;
but immediately after the first arrival of Minuit, the Dutch -
authorities of the New Netherlands protested against the
Swedish operations and did pot cease, during all- the years of
their continuance, to assert the rights of government and of
proprietory title of the United Provinces of the Netherlands
to and in the Delaware River and the land now constituting
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the State of Delaware, and of and over which the  said
- state claims ownership, jurisdict5611 and government in this
suit. These protests not having received the desired atten-
tion, and it being considered that the ‘'intention'’ of the
Swedes was ‘‘to dispossess and unseat the (Dutch) Company
from the entire river,’”’ in or about the year 10151, as this
defendant is informed and believes, the then Director at
New Amsterdam, Stuyvesant, proceeded to the Delaware and
personally disputed with Johan Printz, who after the depart-
ure of Minuit had been the head of the Swedish settle-
ments known as New Sweden, as to the right of the Swedes
to interfere in a country claimed by the Dutch as an ap-
pendage or appurtenance of the colonmy which had its seat
of government at New Amsterdam. Thereupon, Director
Stuyvesant built Fort Casimer at or near New Castle,
which: action led to hostilities with the Swedes, who, under
Johan Rysingh, who had then succeeded Printz, took the
said fort im or about the year 1834; and, the hostilities con-
tinuing, on or about August thirty-first, 16:‘35,' Fort Casimer
was retaken by the Dutch, to whom also a few days after
Fort Christina also surrendered. As the result of these
operations, the Swedish settlements fdnna.lly acknowledged
the sovereignty of the Dutch as established at New Am-
sterdam, and formal articles of the terms of the surrender
were executed under date of September. eleventh, 1633, as
to Fort Casimer, and September 25-15 of the same year,
as to Fort Christina. Provision was made therein for the
protection of Swedes who chose to remain and for the return
of those who wished to go back to Europe. All of which
will appear from the documents referred to and a multitnde
of others relating to the government of the Delaware
Country and River by the Dutch Colonial Government of
.the Netherlands, to which, when cited at the hearing of this
cause, this defendant craves leave to refer and prays that
they may be taken as part of this answer.
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And this defendant further avers that the said land
. and river of Delaware became thereupon known by the
general designation of the South River of the New Nether-
lauds, and continued to be further settled by active immi-
gration promoted and assisted by the Government of the
United Provinces of the Netherlands and the City of
Amsterdam, and further that such government continued
undisturbed and unchallenged from any quarter until the
conquest of the New Netherlands by the English forces
under James, Duke of York, hereinafter mentioned and set
forth. '

3. Charles the Second, King of England, in assertion
of the English title by discovery and partial occupation of
the territories therein described, granted his letters patent
to his brother, James, the Duke of Vork, bearing date the
twelfth of March, 1664, which letters patent are those
alleged, mentioned and described in the said section or
‘sections of said Bill of Complaint denominated by the
letter A; and this defendant hereby ‘refers to the said
letters patent as a whole and -makes the same a part of
thig, its answer. That pursuant to the powers and authority
in said letters patent contained, the said Duke of Vork
did duly constitute and appoint, by his commission duly -
issued, dated ou or about the second day of April, 1664,
Colonel Richard Nichols to be his deputy Governor within
the lands, islands and places in said letters patent mentioned
and granted, to perform and execute all and every the
powers which were by the said letters patent granted to
the said Duke; as. by reference to the said commission,
when produced in this cause, will more fully appear, and
which this defendant prays may be taken as a part of this
its answer. .

That thereafter, on or about the twenty-fifth day of
the month of April, 1664, the said Charles the Second,
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issued his commission to the said Colonel Richard Nichols,
and Sir Robert Carre, George Cartwright and Samuel
Maverick, to visit certain of the Colonies of England in
America and determine complaints, accompanied by two
letters of instructions, by one of which the said commissioners
were directed to reduce to subjection and obedience to
the English Crown the Dutch at Long Island and else-
where within the Colonies and territories. claimed by the
King. And this defendant refers to the said cominission
and letters of instructions and prays that the same may,
when produced in this cause, be taken as a part of this,
its answer. '

4. After the date of said letters patent, and in or
about the month of September in said year 1664, the por-
tion of said territory described in said letters patent in
the occupancy and -actual government of the Dutch, domi-
nated by, and surrounding, their then seat of government
at New Amsterdam, otherwise and later called New Vork,
was, under the commission aforesaid, to said Nichols and
others, conquered by the military power of the King of
England, said Charles the Second. That at the date
"of the said conquest, the said Bay and River . Delaware
and the territories lying upon the west side thereof, were’
and constituted a dependancy of the Dutch Government
having its seat of Government at said New Amsterdam;
which said Government, for many years as aforesaid, had had
and exercised, and then did have and exercise, all the rights
and powers of a proprietor in, of and over the soil and
waters of the said river Delaware and said territories ad-
jacent thereto, and all jurisdiction, whether legislative,
judicial or executive, and all government and rights of
government in, upon and over the said river Delaware,
the soil and waters thereof and said territories adjacent
thereto. That in or about the month of October in said
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year, 1664, the said Bay and River Delaware and said
territories adjacent thereto, including the premises here in
dispute, so dependant upon, subject to and owned by the
Dutch Government at New York, were, as such a de-
pendency, also conquered by the military power of the
said King of KEngland, and the inhabitants thereof sub-
mitted without resistance to the authority of said King,
and took oaths of allegiance to him and his Govermor, That
by the treaty of Breda, made on or about the thitty-first
day of July, 1667, between the English and Dutch, all
the territories conquered by the English as aforesaid, in-
cluding the premises here in dispute, were confirmed to
the English. That from the year 1664 until in the year 1673,
the Bay and__ River Delaware and the said territories lying
adjacent to and west thereof, including the premises here
- in dispute, constituted a dependancy of, and were gov-
erned in all particulars by the Government of the Duke
of York at New York, and the said Duke of Vork and
his said government dnring said period had and exercised
"all government and rights of government, all jurisdiction,
whether legislative, jndicial or executive, over said Bay,
River and Territory, as such a dependancy as aforesaid,
and over all of the inhabitants thereof, and all apd every
of the rights of a proprietor of, in' and over the soil and
" waters of said River and Territory, including the premises
here in dispite.

5. That in or about the month of July 1678, the
territory, the seat of Government of which was at New
York, was reconquered by .the military power of the States
General and the Prince of Orange, whereupon, without
the direct exercise of military force, the Delaware depend-
ancy, as above “described, including. the premises here in
dispute, as the direct consequence of the conguest of the °
seat of said Government at New Vork, alsp fell into the
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hands of and was occupied as the territory of the States
of the United Provinces of the Netherlandszand the in-
habitants of said dependancy, in the same year, in or ahout
the month of September, declared their ‘submission under
obedience to. the honorable lords " States-General of New
Netherlands. That upon said reconquest of New York and
its said dependancy, and for the space of about seven months
thereafter, the govermors and government of the Dutch
at New York had and exercised all government and rights
of government, all jurisdictions, whether legislative, judi-
cial or exécutive, and all and every of the rights of a
proprietor, in and over the said River Delaware and said
Territory adjacent thereto, as a dependancy of the said
Government at New York, and in and over the soil and
waters of said. River and Territory, including the premises
here in dispute. : |

6. By the Treaty of Peace, signed at Westminster, in
or about the month of February, 1674, the Territory of which
the seat of Government was at New York as aforesaid,
including the said dependancy of the Bay and River Dela-
ware and said Territories adjacent thereto, were restored
to their former lord or proprietor; and by virtue of which
treaty, the said River Delaware and the lands adjacent
thereto upon the west, were restored as a dependancy to
the said Government of the said Duke of York, who as
lord proprietor thereof, thereafter governed the same and
exercised jurisdiction in, and the rights of a proprietor
over, the same,in manner and form as he had theretofore
done before the said reconquest of the same by the said
. States General.

7. That thereupon, in order to make good and’ afirm

and establish the aforesaid grant covered by the said letters
patent of the said date of the twelfth of March, 1664,
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the said Charles the Second, Kiog of England, by his
letters patent, bearing date on or zbout the twenty-ninth
day of Junme, 1674, did grant and convey unmto the said
Duke of Vork, all and every of the property and all and
every of the rights, powers and privileges, granted, cou-
veyed, transferred and assured in and by the said patent
first made as aforesaid, using in the last one of the said
patents the same words which are used in the first of the
said patents and po others, except those stating the date;
to which last mentioned letters patent this defendant refers,
. as a whole, and makes the same a part of this, its answer.

8. That in the year 1680, William Penn petitioned
King Charles the Second to grant him ILetters Patent for
a tract of land in America, lying north of Maryland, on
the east bounded with the Delaware River, on the west
limited as Maryland, and northward to extend as far as
plantable. That said petition was referred by the said King
to the Lotds of the Committee of said King’s most Hon-
orable Privy Council for the affairs of Trade end the Plan-
tations, who considered the same from abomt the month
of June 1680 until about the month of March 1681. That
among other persons consulted by said Lords of said Com-
mittee, as to said grant, was His Royal Highness the Duke
of -York, in consideration of his recognized possession of
and title to the lands and premises involved in said petition
and the proposed grant thereunder. That the southerly
boundary of the proposed grant was fixed and determined
by the said Lords of said Committee, and by Lord Chief
Justice North, upon their reference of the same to him,
only upon the consent and approval of the said Duke of
York, who was by them conceded to have held and possessed
ever since the conquest of New York by Colonel Nichols,
as an appendix and part of the government of New York,
all that Colony or Plantation known by the name of Dela-
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ware Colony, or more particularly, New Castle Coluny.
And this defendant craves leave to refer to all and every
of the minutes, acts and proceedings of the said Lords of
the Committee of said King's Most Honorable: Privy Cotineil
for the affairs of Trade and the Plantations, all correspondence
with, and in behalf of said Lords of said Comumittee, and
all acts, proceedings and correspondence by, with and in
behalf of His Royal Highness, the said Duke, and of all
other persons, relative to the said petition and the con-
sequent Royal Grant of the territory and Province of
Pennsvlvania, and prays that the same may, when produced
in this cause, be taken as a part of this, its answer.

9. That King Charles the Second, by letters patent
under the great seal of England,' bearing ‘date the fourth
day of March, 1681, and publisbed by roval proclamation
on the Second day of April, 1651, graunted unto William
Penn, his heirs and assigns, upon his petition aforesaid; all
that tract or part of land in America, with all the islands
therein contained, as the same is bounded on the east by
Delaware River, from twelve miles distance, northward of
New Castle Town, unto the three and fortieth degree of
northern latitude if the said river doth extemd so far
northward: bni if- the said river shall not extend so far
northward, then by the said river so far as it doth extend,
‘and from the head of the said river the eastern bounds are
to be determined by a meridian line, to be drawn from
the head of the said river unto the said three and fortieth
degree, the said lands to extend westwards, five degrees
in longitude, to be computed from the said esstern bounds,
and the said lands to be bounded on the north, by the
beginning of the three and forticth degree of mnorthern
latitude, and on the south, by a circle drawn at twelve
miles distancé fromy New Castle northwards and westwards
unto the beginning of the fortieth degree of northern lati-
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tude, and then by a straight line westwards, to the limit
of longitude above meuntioned. That by the same charter,
the territory of Pennsylvania was erected ioto a province,
and appropriate powers of government thereof were con-
ferred upon William Penn and his heirs. And this defend-
ant prays leave to refer to said letters patent and charter,
and that the satme may be taken as a part of this, its

answer.

10. That James, Duke of York, made and executed
an indenture, dated the twenty-first day of August, 1682,
to the said William .Penn, . wherein is recited that, his
Royal Highness being willing and desirous that the tract
or part of land called Pennsylvania should be granted and -
assured unto the said William Penn and his heirs, and
for that purpose having signified and declared his assent
thereto to the Right Honorable the Lords of the Com-
mittee of Plantations, his said Majesty by his letters patent
under the great seal of England, bearing date the fourth
day of March in the third and thirtieth year of his reign,
for the comsiderations therein mentioned, did grant unto the
said William Penn and his heirs,-all that tract or part of
land in America, with the islands therein contained and
thereunto belonging, as the same was bounded and described
in and by the said Letters Patent and therein called
Pennsylvania, together with the several royalties, franchises,
jurisdictions and privileges therein contained, and that his"
Royal Highness, for the consideration therein mentioned,
was willing' and bleaseél to confirm and make any farther
assurance of the said tract of land and premises unto
the said William Penn and his teirs; and thereupon, by
said indenture, said Duke remised, released and forever quit
claimed unto William Penn, his heirs and assigns, all the
estate, right, title, interest, rents, services, duties, . payments, '
property, claim and demand whatsoever, of his Royél Highness,
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of, into or out of the said tract of land and all and singular
other the lands; islandé, tenements, hereditaments and other
things comprised in the said recited letters patent and
within the bounds and limits therein mentioned, to have
and to hold the said -tract of land, rents, services, heredi-
taments and premises unto the said William Penn, his heirs
and assigns forever. And this defendant hereby refers to
the said indgnture and prays that the same may be taken
and cousidered, when in evidence in this cause, as a part of
this, its answer. -

11. By deed signed and sealed but not witnessed,
bearing date the twenty-first day of August, 1682, James,
Duke of Vork, demised, granted, bargained and sold unto
William Penn all that the town of New Castle, otherwise
called Delaware, and all that tract of land 'lying within
the compass or circle of twelve miles about the same, sitvate,
lying and being upon the River Delaware in America, and
all islands in the said River Delaware and the said River
and soil thereof lying north of the southernmost part of
the said circle of twelve miles about the said town, together
with all rents, services, royalties, franchises and duties and
all the estate, interests and powers whatsoever of his said
Royal 'Highnesé in or to the same, to have and to hold all
the same granted, or.intended- to be granted, town, circle,
islands, to William ' Penn, his executors, administrators and
assigns, for ten thousand years from the day before the
date, without impeachment of waste, at a yearly rent of
. five shillings. And this defendant hereby refers to the said
deed of lease and prays that the same, when in evidence
in this cause, may be taken as part of this, its answer,

12. By a deed sealed and delivered in the -presence

of witnesses, bearing date the twenty-fourth day of August,
1882, the said James, Duke of York, demised, grauted,
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bargained and sold unto William Penn, upon due consid-
eration, all that town of New Castle and all that tract of
land lying within the compass or circle of twelve miles
about the same, situate, lying and being upon the River
Delaware, and all islands in the same river, and the said
river and soil thereof lying north of the sputhernmost part
of the said circle of twelve miles about the said towm, to
have and to hold to the sald William Penn, his execu-
tors and administrators and assigns, for ten thousand years,
at the yearly rent of five shillings. And this defendant
refers to the said deed of lease and prays that the same
may, when produced in this cause, be taken as a part of
this, its answer. : '

13. Bya deed sealed and delivered in the presence
of witnesses, bearing date the twenty-fourth day of August,
1682, the said James, Duke of VYork, upon due consider-
ation, barpained, sold, let and to fa..rm let unto the said
- William Pepn all that. tract of land upon Delaware River
and Bay, beginning twelve miles south from the town of
New Castle, and extending south to the Horerkilns, other-
wise called Lopen, together with -free and undisturbed use
and passage into and out of all harbors, bays, waters,
rivers, isles and inlets belonging to or leading to the same,
together with the soils, fields, woods, underwoods, moun-
tains, hills, fennes, isles, lakes, rivers, rivulets, bays and
inlets situate in or belonging unto the limits and bounds
aforesaid, with all the rights of the Duke to the same,
to have and to hold for the space of ten thousand years;
in which deed the said William Penn covenanted infer aliz
to yield one-half the profits of the office of Registry &c.,
to the said Duke, who also reserved a right of distress
for his rents. And this defendant refers to the said deed
of lease and prays that the same may, when produced in
this cause, be taken as a part of this, its amswer.
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14. By a deed of feoffment, bearing date the twenty-
fourth day of August, 1682, the said James, Duke of ‘Vork,
for due consideration therein mentioned, did bargain, sell,
enfeoff and confirm unto the said William Penn, his heirs and
assigns forever, all that the town of New Castle, otherwise
called Delaware, and all that tract of land lying within
the compass or circle of twelve miles about the same, sit-
‘nate, lying and being upon the River Delaware, in America,
and all islands in the said River Delaware, and the said
river and soil thereof, lying north of the southermost part
of the said circle of twelve miles about the said town, together
with all rents, services, royalties, franchises, duties, jurisdic-
tions, liberties and privileges thereunto belonging; and all the
‘estate, right, title, interest, powers, property, claim, and de-
mand whatsoever, of his said Royal Highness, of,&” or to
the same, or any part or parcel thereof; saving always and
reserving to his Royal Highness, his agents and servants,
free use of all ports, ways and passages iuto, through and out
of the bargained premises, and every part and parcel thereof;
to have and to hold the said town and circle of twelve miles
of land about the same, islands, and all other the before men-
tioned or intended to be hereby bargained premises, with their
appurtenances, unto the said William Penn, his heirs and as-
signs, to the only use and behoof of him the said William Penn,
his heirs and assigns, forever, yielding and paying therefor year-
ly and every year unto his said Royal Highness, his heirs and
assigns, the sum of five shillings of lawful money of England,
at the feast of St. Michael the Archangel, only.

And in and by said indenture his said Royal Highness, for
himself, bis heirs and assigns, did covenant and grant to and
- with the said William Penn, his heirs and assigns, that his
said Royal Highness, his heirs and assigns, would at any
time or times thereafter, during the space of seven years
next ensning the date thereof, upon the request, and at the
costs and charges in the law of the said William Penn, his
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heirs and assigns, do, make and execute, or cause or procure to
be made, done and executed, all and every such further act
and acts, conveyances and assurances in the Jaw whatsoever,
for the further conveying and assuring the said town and
circle of twelve miles of land about the same, and islands, and
all other premises, with the appurtenances, unto the said
. 'William Penn, his heirs and assigns, forever, as by the coun-
sel learned in the law of the said William Penn, his heirs
or assigns, shall be reasonably devised, advised, or required.

And his said Royal Highness further thereby made,
constituted and appointed John Moll of New Castle afore-
said, esquire, and Ephraim Harman, of New Castle aforesaid,
gentleman, jointly and either of them “severally, his true
and lawful attorneys, and by said presents, did give and
grant unto the said John Moll and Ephraim Harman, his
said attorneys, or either of them, full power and author-
ity for him,and in his name and stead, into all and singu-
lar the premises thereinbefore mentioned, or intended to be
thereby aliened, enfoeffed and confirmed, and into every or
any part or parcel thereof, in the name of the whole, to
enter, and quiet and peaceable possession and seisin thereof,
or of any part or parcel thereof, in the name of the whole,
to enter and receive ; and aftér peaceable possession thereof
had and taken as aforesaid, to deliver quiet and peaceable
possession and seisin thereof, or of any. part or parcel
thereof, in the mame of the whole, to the said William
Peon, his heirs or assigns, or to his or their lawful attor-
ney or attorneys, sufficiently zuthorized to receive and take
the same, and him or them to leave in the quiet and
peaceable possession thereof, according to the true intent
and meaning of said presents. And his said Royal High-
ness did further thereby allow of, ratify and confirm what-
Soever the said John Moll and Ephraim Harman, his said
attorneys, should lawfully do or cause to be dome, in and
about the premises, by virtue of said presents, to be as
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good and effectual in the law, to all intents and purposes
whatsoever, as if his said Royal Highness had done the
same in his own person, or had been present at the doing
thereof. | : .

And this defendant craves leave to refer to the whole
of said last recited indenture of feoffment, when produced
in evidence or proved, at the hearing of this cause, and
prays that the same, when so produced or proved, may
be taken as part of this, its answer.

15, By further deed or. indenture of feoffment, hearing
date the twenty-fourth day of August, 1652, the said James,
Duke of Vork, for the due consideration therein mentioned,
did bargain, sell, enfeoff, and confirm unto the said William
Penn,_ his heirs and assigus forever, all' that tract of land
upon Delaware River and Bay, beginning twelve miles
- south from the town of New Castle, othérwise called Del-
aware, and extending south to the Whorekills, otherwise
called Cape Henlopen, together with free and undistrubed
use and passage into and out of all harbors, bays, waters,
rivers, isles, and inlets, belonging to or leading to the same;
together with the soil, fields, woods, underwoods, moun-
tains, hills, fens, isles, lakes, rivers, rivulets, bays, and
inlets, situate in ‘or belonging unto the limits ‘and bounds
aforesaid; together with all sorts of minerals; and all the
estate, interest, royalties, franchises, powers, privileges and
immunities whatsoever, of his said Royal Highness therein,
or in or into any part or parcel thereof: saving always
and reserving to his said Royal Highness, his agents and
servants, free use of all ports, .wa}'s and passagés into,
through and out of the said bargained premises, and every
part and parcel thereof; to have and to hold the said
tract of land,.and all and singular other the premises,
with the appurtenances, unto the said Williamm Penn, his
heirs and assigns, to the only use and behoof of him,
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the said William Penn, his heirs and assigns forever, to be
holden of his said Royal Highness and his heirs, as of their
castle at New Vork, in free and common soccage, yield-
ing and paying therefor yearly and every year, to his
said Royal Highness, his heirs and assigns, ome rose, at
the feast of St. Michael the Archangel yearly, if de-
manded. ' _
And in and by said indenture the said William Penn
covenanted for himself, his heirs and assigns, within the
space of one year next ensuing the date of said presents,
to set up an office, or offices of Registry, wherein he should
keep account of the rents and other profits arising out of
said bargained premises, and annually to pay to his said
Royal Highness one full moiety of all and all manner.of
rents, issues and profits, as well extraordinary as ordinary,
as shall be made or raised upom, or by reason of the
premises or any part thereof. And in said deed, his said
Royal Highness reserved a right of distress for any un-
paid arrears of said moiety of said profits.

And his said Royal Highness for himself, his heirs
and assigns, did further covenant and grant to and with
the said William Penn, his heirs and assipns, by said
presents, that his said Royal Highness, his heirs and assigns,
would, at any time or times thereafter, during the space
of seven years next .ensning the date thereof, upon the
request, and at the costs and charges in the law of the
sajd William Penn, his heirs and assigns, do, make, and
execnte, or cause or procure to be made, done and executed,
all and every such further act and acts, conveyances and
assurances, in the law whatsoever, for the further com;eying
and assuring the said tract of land, and all and singular
other the premises, with the appurtenances, under the said
Wi.llial_n Penn, his heirs and assigns, forever, as by the counsel
Jearned in the law of the said William Penn, his heirs
or assigns, should be reasonably devised, advised or required. -
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And his said Royal Highness further thereby made,
constituted and appointed John Moll of New Castle aforesaid,
esquire, and Epbraim Harman of New Castle aforesaid,
gentleman, jointly, and either of them severally, his true
and lawful attormeys, and thereby did give and grant unto
the said John Moil and Ephraim Harman, his said attorneys,
or either of them, full power and authority for him, and
in his name and stead, into all and singular the premises
thereinbefore mentioned, or intended to be thereby aliened,
enfeoffed and confirmed, and into every, or any part or
parcel thereof, in the name of the whole, to enter, and
quiet and peaceable possession and seisin thereof, or of any
part or parcel thereof, in the name of the whole, to take and
'rece'ive; and after peaceable possession thereof had and taken
as aforesaid, to_deliver quiet and peaceable possession and
seisin thereof, or of any part or parcel thereof, in the name
of the whole, to the said William Penn, his heirs or assigns,
or to his or their lawful attorney or attorneys, sufficiently
authorized to receive and take the same, and him or them
to leave in the gquiet and peaceable possession thereof,
according to the true intent and meaning of said presents.
And his said Royal Highness did thereby allow of, ratify
and confirm, whatsoever the said John Moll and Ephraim
Harman, his said ‘ attorneys should lawfully do, or cause
to be dome, in and about the premises, by wvirtue of said
presents, to be as good and effectual in the law,- to all
intents and purposes whatsoever, as if his Royal Highness
had done the same in -his own person, or had been present
at the doing thereof. _

And this defendant hereby refers to the said inden-
_ture of feoffment and prays that the same may, when
produced in this cause, be taken as a part of this, its
answer. :

16. That on or about the tweﬁfy-eighth day of Octo-
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ber, 1682, the said William Penn, either in his proper per-
son or by his attorney, did demand, and the said Johm
Moll and Ephraim Harman, or one of them, being the
said Duke’s attorneys for such purpose, dualy constituted
as aforesaid, did with great form and solemnity, deliver
and leave the said William Penn in the quiet and peace-
able possession and seisin of the premises coftained in
both the said respective indentures of feoffment, pursuant
to the power and authority given by the same respective
indentures: of feoffment, by delivery to the said William
Penn, of the fort at New Castle, and of turf and twig,
and of water and scil of the River Delaware; -memoran-
dums of the delivery of seisin were duly prepared and
attested by several witnesses, which memorandums, or records
thereof, remain to this day. And this defendant hereby
refers to the records and memorandums of the said liveries
of seisin, and prays that they may when produced in this
cause; be taken as parts of this, its answer.

17. That on or about the said twenty-eighth day of
October, 1682, the inhabitants of the town of New Castle,
upon Delaware River, having heard the indenture read, made
between his Royal Highness, James, Duke of Vork, &ec., and
said William Penn, wherein said Duke transferred his right
and title to New Castle, and twelve mile circle about the
same, with all powers and jurisdictions, and services therennto
belonging, unto the said William Penn, and having seen by
the said Duke's appointed attorneys, John Moll and Ephraim -
Harman, both of New Castle, possession given, and by their
governor, the said William Peun, possession taken, whereby
they were made subjects, under the king, to the said William
Peny, did in the presence of God, solemnly promise to yield to
him, the said William Penn, all just obedience and to live
quietly and peaceably under his povernment. That of the -
said oath of allegiance and submission to the said William
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Penn, a memorandum was made and signed by said inhabi-
tants of the town of New Castle, or by representatives thereof,
which said memorandum, or a. due record thereof, reméins to
to this day. And this defendant hereby refers to the said
memorandum of said oath of allegiance and submission, or to
the record thereof, and prays that the same when produced in
this cause, may be taken as a part of this, its answer.

18. That shortly after the delivery of such possession
and seisin of said territory and River Delaware, included with-
in said twelve mile circle, to the said William Penn, as
aforesaid, and sometime in the month of November, 1682,
the said Duke of VYork's Commander-in-Chief and Council
established at New Vork, issned a proclamation, declaration,
or order, addressed or directed to the several justices of
the peace, magistrates, and other officers at New Castle,
St. Jones, Deale, alias Whore Kill, at Delaware, or within
any of the bounds and limits mentioned in the said re-
cited indentures of feoffment to the said Willlam Penn.
Said order or proclamation recites thit his Royal Highness
bad been graciously pleased by indenture under his hand
and seal, bearing date the twenty-fourth day of August,
then last past, for the consideration therein mentioned, to
bargain, sell, enfeoff, and comfirm unto William Penn, Es-
quire, his heirs and assigns forever, all that town of New-
Castle, otherwise called Delaware, and all that tract of
land lying within the compass or circle of twelve miles
about the same, with all islands, and the river and the
soil thereof lying north of the southermost part of the
said circle, and all rents and services, royalties, franchises,
duties, jurisdiction, privileges and liberties thereunto be-
longing, and by another indenture of the same date, for
the comsideration therein likewise mentioned; had also
bargained, sold,. enfeoffed, and confirmed under the said
William Penn, Esquire, his heirs and assigns foever, all
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that tract of land upon Delaware River and Bay, begin-
ning twelve miles south from the town of New Castle,
otherwise called Delaware and extending south to the
Whore Kills, otherwise called Cape in Lopen, with all isles,
rivers, rivulets, bays and inlets, royalties, franchises, powers,
privileges, and immunities whatsoever, and in and by the
said indentures, appointed and authorized John Moll, esquire,
and Ephraim Harman, gentleman, to deliver to him, the
said William Penn, free and actual possession of the prem-
ises, as by the said indentures, there produced and shown
to said Commander-in-Chief and Council, and by them well
- approved of and entered in the public records of said
Pravince, did and may more at large appear; and said
proclamation further recited that the said Commander-in-
Chief and Council being thereby fully satished of the said
William Penn's right to the possession and enjoyment of
the premises; whereupon the said order or proclamation
proceeded, that the said Commander-in-Chief and Council
theretofore thought fit -and necessary to signify and de-
clare the foregoing to the persdns to whom said procla-
mation was addressed, to prevent any doubt or trouble
that might arise or accrue, and to give them their thanks
for their good services done in their several offices and
stations durlfig .the time they remained under his Royal
Highness’ Government; which proclamation concluded as
follows: ‘‘expecting no further account than that you
readily submit and yield all due obedience and conform-
ity to the powers granted to the said Willlam Penn in
and by the said indentures in the performance and enjoy-
ment of which we wish you all happiness.””. And this
defendant refers to the said order or proclamation or the
due record thereof, and prays that the same may, when
produced in this cause, be taken as a part of this, its
answer. » '
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19. That the Duke of York having, by each  of his
said indentures of feoffment of the twenty-fourth of August,
1682, covenanted with the said William Penn to make and
procure further assurance of - the premises contained within
the said recited indentures of feoffment as aforesaid, he,
the said Duke of York, did in pursuance and performance
of his said covenants, very shortly after the date of the
said feoffments, make his application to the said King,
Charles thé, Secound, for a more particular and expx_'ess grant
under the great seal of England, of the said lands and
waters contained -in the said feoffments, and sirce called
the three lower counties, and did procure and obtain the
same, . _
Pursuant to the said application of the said Duke of
York, the said King, Charles the Second, by his letters
patent, under the great- seal of 'England. bearing date at
Westminster on or about the twénty-second day of March,
which was in the thirty-fifth year of his reign, Anno
Domini 1683, (Q. S. 1682), which date was not quite seven
calendar months after the date of the said Duke’s said
feoffments, did give and grant unto said James, Duke of
VYork, his heirs and assigns, all that, the town of New
Castle, otherwise called Delaware, and fort therein or there-
unto belonging, situate, lying and being between Maryland
and New Jersey in America; and all that tract of land
lying within the compass or circle of twelve miles about
the said town, situate lying and being npon the River Dela-
ware, and all the islands in the said River Delaware, and
the said river and soil thereof lying north of the souther-
most part of the said circle of twelve miles about the
said town; and all that tract of land upon Delaware
River and Bay, beginning twelve miles south from the
said town of New Castle, otherwise called Delaware, and
extending south to Cape Lopen; together with all the lands,
islands, soils, rivers, harbors, mines, nﬁnerals, quarries, woods,
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marshes, waters, lakes, fishings, héwkings, huntings and
fowlings, and all other royalties, privileges, profits, commodities
and hereditaments, to the said town, fort, tracts of land, islands
and premises, or to any or either of them belonging or appertain-
ing, with their and every of their appurtenances, situate lying
and being in America, and all of the seid King’s estate,
right, title and interest, benefit, advantage, claim and de-
mand whatsoever, of, in or to the said town, fort, lands,
or premises, 6r any part or parcel thereof, and the rever-
sion and reversions, remainder and remainders thereof,
together with the yearly and other rents, revenues and pro-
fits of the premises, and of every part and parcel thereof;
to have and to hold the said town of New Castle, other-
wise called Delaware, and fort, all and singular the - said
lands and premises with their and every of their appurte-
nances, thereby given and granted, or thereinbefore men-
tioned to be given and granted, unto the said James, Duke
of York, his heirs and assigns forever; to be holden of the
-said King, his heirs and successors, as of his manor of East
Greenwich, in his County of Kent, in free. and common
socecage, and not in capite or by Knight service; yielding and
rendering, and the said James, Duke of Vork, for himself,
his beirs and assigns, did thereby covenant and promise to
yield and render unto the said King, his heirs and suc-
cessors, of and for- the same, yearly, and every year, four
beaver skins, when the same should be demanded, or within
ninety days after such demand made.

And of the King’s special grace, certain knowledge, and
mere motion, for him, his heirs and successors, the said King
'did thereby give and grant uato the said James, Duke of
York, his heirs, deputies, agents, commissioners and assigns,
full and absolute power and authority to correct, punish,
pardon, govern and rule, all such the subjects of said King,
his heirs and successors, or any other persom or persons
as should from time to time adventure themselves into any
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of the ports and places aforesaid, or that should or did at
any time thereafter inhabit the same, according to such
laws, orders, ordinances, directions and instructions, as by
the said Duke of York, or his assigns, should be estab-
lished; and in defect thereof, in cases of necessity, according
to. the good discretion of his deputies, commissioners, officers,
or assigns respectively, as well in all cases and matters
'capital and criminal as civil, both marine and others, o
always as the said statutes, ordinances and pi'oceedjngs
be not contrary, but (as near as may be) agreeable to
the laws, statutes and government of the said King’s realm
of Epgland; and saving and reserving to said King, his
heirs and successors, the receiving, hearing and determining
of the appeal and appeals of all, or any person or persons
of, im, or belonging to the town, fort, lands and premises
aforesaid, or touching any judgment or sentence to be
there made or given.

And by said Letters Patent the said King further
granted that it should and might be lawful to and for
the said Duke of Vork, his heirs and assigns, from time
to time, to nominate, make, constitute, ordain and confirm
such laws as aforesaid, by such name or names, style or styles,
as to him or they should seem good; and likewise to revoke, dis-
charge, change and alter, as well as all and singular governors,
officers and ministers, which should thereafter be by him,
or them, thought fit and needful to be made or used w1thm'
-that aforesaid town, fort, lands and premises; and also to
make, ordain and establish all manner of laws, orders,
directions, instructions, forms and ceremonies of govern-
ment and magistracy, fit and necessary for and concerning
the government of the said town, fort, lands and premises,
so always as the same be not contrary to the laws and
statutes of said King’s realm of England, but (as near
as may be) agreeable thereunto, and the same at all times
thereafter to put in execution, or abrogate, revoke or
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change, not only within the preciﬁcts of the said town,
fort, lands and premises, but also npon the seas, in going
and coming to .and from the same, as he, the said Duke
of York, or his heirs and assigns, in their good discretien,
shall think fittest for the good of the adventurers and
inhabitants. Amnd the said King did thereby further g'ra:it,
ordain and declare that such governors, deputies, officers.
and ministers, as from time to time shall be authorized
and appointed in manner and form aforesaid, shall and
may have full power and authority within the said town,
fort, lands and premises, to use and exercise martial law
in case of rebellion, insurrection and mutiny, in as large
and ample manner as the said King’s Lieutenants, in his
‘counties within his realm of England, had or ought  to
have, by force of their commission of Lieutenancy, or any
law or statute of his said realm. i
And the King by said Letters Patent did further for
himself, his heirs and successors, grant unto the said Duke
of Vork, his heirs or assigns, in his or their discretions,
from time to time, to admit such and so many person. and
persons to trade and traffic unto and within the said town,
fort, lands and premises, and into every and any part and
parcel thereof, and to have, possess’ and enjoy any lands
and hereditaments in the parts and places aforesaid, as
they shall think fit, according to -the laws, orders, consti-
tutions, and ordinances, by the said Duke of Vork, his
. heirs, deputies, commissioners and assigns, from time to
time, to be made and established by virtne of, and accord-
ing to, the true intent and meaning of said presents, and
under such conditions, reservations and agreements, as the
-saild Duke of York, his heirs and assigns, should set
down, order, direct and appoint, and mnot otherwise, as
aforesaid. ' "
- And the said King, did further of his especial Grace,
certain knowledge, and mere motion, for himself, his heirs,
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and successors, give and g-rént unto the said Duke of York,
his heirs and assigns, by said presents; that it should and
might be lawful to and for him, them, or any of them,
at all and every time and times thereafter, out of any
of the said King’s realms or dominions whatsoever, to take,
load, carry and transport, in and into their voyages for
and towards the plantation of the said town, fort, lands
and premises, all such and so many of the said King’s
loving subjects, or any other strangers being mot pro-
hibited, or not restrained that would become the said
King's loving subjects, and live under his allegiance,
and should willingly accompany them on the said Voyage,
together with all such clothing, implements, furniture, or
other things, usually transported, and not prohibited, as
should be necessary for the inhabitants of the said town,
fort, lands and premises, and for their use and defense
thereof, and managing and carrying on the trade with
the people there, and in passing and returning to and fro;
yielding and paying unto the said King his heirs and
sticeessors, the customs and duties therefore due and pay-
able, according to the laws and customs of the said King’s
realm.

And the said King by said letters patent did also for
himself, his heirs and successors, grant to the said Duke .
of York, his heirs and assigns, and to all and every such Gov-
ernor and Governors, Deputy or Deputies, or their officers
or ministers, as by the said Duke, his heirs or assigns,
should be appointed, to have power and authority of gov-
ernment, and cominand in and over the inhabitants of the
said town, fort, lands and premises, that they and every
one of them should, and Jawfully might, from time to time,
and at all times forever thereafter, for their several defences
and safety, encounter, repulse and expel and resist by force
of arms, as well by sea as by land, and by all ways and
means whatsoever, all such person and persons as, without
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the special license of the said Duke, his heirs or assigas,
should attempt to settle and inhabit within the several
precincts and limits of thé said town, fort, lands and
premises, and also all and every such person or persouns
whatsoever, as should enterprise and attempt at any time
thereafter, the-destruction, invasion, detriment or annoyance,
to the parts, places, town, fort, lands and premises aforeéaid
or any part thereof. _

“And said King did, by his said Letters Patent, declare
his will and pleasure to be, and did thereby declare
and grant, that said Letters Patent, or the enrollments
thereof, should be good and effectual in law, to all intents
and- purposes whatsoever, notwithstanding the not well or
true reciting or mentioning of the premises, or any part-
thereof, or of any former or other Letters Patent or grants
whatsoever, made -or granted of the premises, or of any
part thereof, by the said King, or any of Aprogeuitors, unto
any person or persons whatsoever, bodies politic or cor-
porate, or any other law or other restraint, incertaiuty or
imperfection whatsoever to the contrary in any wise not-
withstanding, although express mention of the true yearly
value or certainty of the premises, or any of them, or
of any other gifts or grants by him, or by any of his
progenitors, theretofore made to the said Duke of Vork,
in said presents was not made, or any statute, act, or-
dinance, provision, proclamation or restriction theretofore
had, made, enacted or provided, or any other matter, cause
or thing whatsoever, to the contrary thereof in any wise
notwithstanding.

As by reference to said Letters Patent will more fully
and at large appear. To which Letters Patent this de-
fendant hereby refers and prays that the same may, when
produced io this cause, be taken as a part of this, its
answer.

That immediately after the said- last mentioned ILet-
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ters Patent had passed the great seal, the said Duke of
" York, who was no other than a trustee for the said William
Penn therein, and had obtained’ them in pursuance of his
said covenant for further assurance, did deliver over the
same original last mentioned letters patent under the great
seal, to the said William Penn, into the custody and posses-
sion of whom, his heirs and assigns, the same did thereby
pass and ever after remain.

20. And this defendant further avers that, upon the
making of the feoffments from the Duke of York to the said
William Penn, and of the said Royal Letters Patent to the
Duke of York, for the benefit of the said William Penn as
aforesaid, the said William Penn straightway entered into
full seisin, possession and exercise of the lands, territories,
rivers, waters, the royalties, government and rights of govern-
ment, and jurisdiction, whether legislative, judicial or exec-
- utive, conferred by the said feoffments and said Letters
Patent; and particularly entered upon the possession and
full exercise of all of the. titles, powers, Toyalties, privi-
leges, franchises, jurisdictions, governments and rights of
government conferred by szid two last mentioned feoffments
and said letters patent, within, upon and over the territory,
lands, soils, waters, and property included within the compass
of said twelve mile circle, and had and exercised, within said
last mentioned bounds, all and every the rights of a pro-
prietor, under the terms of all of his muniments of title
aforesaid. And further that in the improvement and set-
tlement of said last mentioned territories, the said William
Penn and his beirs expended large sums of money. That
the said William Penn, and his heirs, continued in the
possession, enjoyment and exercise of all the powers and
privileges, rights and titles, jurisdiction and government of
the said territories, lands and premises, with the full knowl-
edge of, and with the full recognition of his governmental and
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proprietary rights therein by the Crown of England, and with-
out its let or hindrance, from the time of the taking possession
and exercise of the same as aforesaid, until the time of the
American Revolution, excepting that, for a short period dur-
ing the reign of Queen Amnne of England, he was removed
from the government of his said Provinces, but shortly
thereafter was most fully and completely restored thereto.
All of which by reference to very numerous grants by
William Penn and his heirs to sundry persoixs, and from
numerous legislative, judicial and executive acts, laws,
records, documents, provincial charters' and acts of provin-
cial settlement, will more fully and at large appesar, to all
of which this defendant prays leave to refer and to make
the same, when produced in this cause, a part of this, its
answer. '

21. That on or about the month of - December, 1682,
the said William Penn under his hand and broad seal, as pro-
prietor and governor of the Province of Péunsylvahia, and of
the said Three Lower Counties, issned and pﬁblished an Act
of Union for annexing and uniting of the counties of New
Castle, Jones’s, and Whorekills, alias New Dale, to the Pro-
vince of Pentisylvania. The said Act of Union, after sundry
recitals of the title of the said William Penn to the said
Province of Pennsylvania and said Three Lower Counties, as
by reference thereunto will fully appear, enacted that the
county of New Castle, Jones’s and Whorekills, alias New Dale,
should be annexed, and by the authority of the said proprietor
and governor, by and with the advice and consent of the dep-
uties of the freemen of said Province, and counties aforesaid
in assembly made, were thereby amnexed unto the Province
of Pennsylvania, as of the proper territory thereof; and that
the people therein should be governed by the same laws. and
enjoy the same privileges in all respects, as the inhabitants of
Pennsylvania did or should enjoy from time to time therein,
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anything in said law, or any other law, act or thing, in said
Province, to the contrary thereof in any wise notwithstanding.
And this defendant hereby refers to the said Act of Union
and prays that the same when produced iu this cause, may be
taken as a part of this, its answer.

22. That the union of the said Three Lower Counties
to the Province ‘of Pennsylvania continned in full force, both ..
legislative and otherwise, until about the year 170!; in which
said year, the said William Penn granted and promulgated
a charter of privileges to the inhabitants of the said Pro-
vince of Pennsylvania and said Three Lower Counties, called
the Territories thereof, whereby he granted full permission
under :said charter of privileges for the said Province and
the said Territories, to have and maintain several legislatures.
That subsequent to about the year 1702, no further joint
legislative assemblies of representatives from the Three Lower
Counties and from the said Province of Pennsylvania were
ever held. And this defendant hereby refers to the said
charter of Privileges, to the acts and proceedings of the
legislative hodies of the Three Lower Counties, and of the
said Province of Pennsylvania, so far as relating to the said
legislative disunion between the Three Lower Counties and
the said Province of .Pcnnsylvnnia, and prays that the same
may, when produced in this cause, be taken as a part of
this, its answer. '

23. That from the year 1652 down to the year 1770,
the said William Penn and his heirs, under various wills,
deeds of settlement, and descents, continually had, held,
possessed, retained, -and exercised the rights of proprietor
and proprietors of the territory, lands, waters, and prenxises,
included within the compass of the said twelve mile circle,
under the powers, titles, and authorities granted to the
original proprietor, and so held and exercised by him as
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aforesaid, and as modified by various charters of privilé'gs
granted by said proprietors to the Province of Pennsylvania,”
and the said Three Lower Counties. And this defendant
prays leave to refer to the said wills, deeds of settlement, and
descents, or to the due records thereof, and to the several
charters of privileges, for further particulars in this behalf;
and that the same may, when produced in this cause, be
taken as parts of this, its answer. '

24. 'That at the date of the American Revolution,
which took place by the Declaration of Yndependence,
bearing date the Fourth day of July, 1776, the territorial
limits of the State of Delaware extended to and included,
inter alia, all those lands.and that portion of the Delaware
River, its waters and the soil and bed thereof to low
water mark on the New Jersey shore, included within the
' compass of said twelve mile circle; and such its limits and

boundaries had countinuously been and remained down to
the date of said Revolution from about the year 1682.
- That by said American Revolution, the State of Delaware
became and was, and from thenceforth has been, a free and
independent state, and as such became entitled to have and
to-hold all such rights as free and independent states may
have or hold, to do all acts and things which independent
states may of right do; and by force of the said Revolution and
said Independence the said State of became invested
with all and every power of government in and over the terri-
tory of said State and the tide waters adjacent thereto, and
particularly to the full extent of the limits and boundaries of
said State as they existed at the time of said American Revo-
lution as aforesaid, and also became invested, not only with

diately before said Revolution were vested in the then and -
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former proprietor or proprietors of its territory within the
limits and bounds aforesaid, but also with all the property,
rights of property, privileges, franchises, powers, govern-
mental power and jurisdictions, if any thereof yet then
‘temained in the Crown of England, in manner and form
as they were so vested in said Crown; that by means of
said Revolution, the said independence of the "State of
Delaware, and the Treaty of Peace between the King of
Great Britain and the United States of America, concluded
at Paris, September third, 1783, all that portion of the bed,
soil and waters of the Delaware River last hereinhefore
mentioned, to low water mark on the New Jersey shore
and included within the compass of said twelve mile circle,
became vested in fee simple in the State of Delaware;
and "so the title to the bed of said portion of said river, .
this defendant respectfully submits, hath ever since con-
tinued and now is.

25. That to and in the said bed and soil of said por-
tion of the Delaware River and to‘ jurisdiction in and over
said river, so as aforesaid claimed, this defendant hath title
and right by long and peaceable possession, use and enjoy-
ment, which use, possession and enjoyment began with the
earliest determination of the said boundaries of said State as
hereinbefore set forth and hath ever since continued, without
interruption or dispute. ‘That in, over and with reference.
to the portion of said Delaware River and the soil and
the bed thereof, as a part of the recognized territory of
said State of Delaware, the said State hath from time to
time continuously passed and enforced legislative acts, its
courts have continuously, both before and after the American
Revolution, exercised jurisdiction and issued and enforced
processes, writs, orders, judgments and decrees, and the
courts of the United States within the district of said
.State, have enforced their processes, orders and writs.
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That with reference to the rights of ﬂé‘.hing and every regula-.
tion and control thereof in said river, within the limits
of said twelve mile circle, the State of Delaware hath
never relinquished or abandoned the proprietary rights which
it hath always possessed, had and defended, from the incep-
tion of its title to the bed and soil and waters of said
tiver, within the limits of said twelve mile circle, in the
year 1682, to the present day, but on the contrary, this
defendant saith that the said proprietary rights, and’ title
' to said fisheries and fishings in said portion of said river,
and the regulation and control thereof, this defendant hath
continuously from the said year 1682 to the present day
claimed, exercised and defended.

That in the exercise, by this defendant; of propﬁetary
right, jurisdiction and sovereignty, in and over the said
twelve mile circle, its Legislatare did, on May 27th, 1818,
pass an Act entitled ‘*An Act Ceding to the United States
of America the Jurisdiction which this State has over the .
Pea Patch, on certain conditions therein mentioned’’ (being
Digest of Delaware Laws of 1829, page 673), in and by’
which the State of Delaware ceded to the United States
of America, for the purpose of erecting forts, batteries and
fortifications thereon for the protection of the River Del-
aware and the adjacent country, a certain island in the
River Delaware and within the twelve mile circle; which
was thereupom, in pursuance of said cession, occupied by
the Government of the. United States of Aterica, and
fortifications were thereupon built thereon, and have ever
since been maintained. That after said cession, and pridr
to the year 1847, the title of the United States of America
under said cession, was questioned by James Humphrey
who claimed through sundry meang conveyances, under
grants from the State New Jersey or its proprietary; and
that for the purpose of determining the right, title, sov-
ereignty and jurisdiction of the State of Delaware in and
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over the said island, at the time of said cession, as afore-
said, to the United States of America, an arbitration of and
concerning the same was had, heard and determined by
and before the Honorable John Sergeant of Pennsylvania,
who was designated as an arbitrator for the express pur-
. pose of determining the said right, title, jurisdiction and
sovereignty, under and pursuant to the authority of an
Act of the Congress of the United States, approved Aungist
8th, 1846, under which the said arbitrator was appointed,
and, when so appointed, was constituted a special tribunal
for determining the same. That the question of the right,
title, jurisdiction and sovereignty of the State of Delaware
of, in, to and over the River Delaware and the soil thereof,
- within the twelve mile circle, was the very question involved
in said litigation and determined by the said special tribunal,
so created for that purpose; and that to the said litigation
and decision the parties to this suit, that is to say, the
States of New Jersey and Delaware, were privies in tie
estate to and with the respective parties. That during the
hearing and determination of said arbitration, full and accu-
rate: minutes of all proceedings were taken by the Secre-
tary of the reference, who was then, theretofore and sub-
sequently, the regular and only reporter of the decisions of
the District and Circuit Courts of the United States in the
District of Pennsylvania and the Third Circuit; and that
said minutes, having been carefully written out, were trans-
mitted to the proper department of the Government of the
United States and were, pursuant to a resolution of the
~ Senate of the United States, printed and published as
Senate Executive Document No. 21 of the first session of
the Thirtieth Congress. That the decision of the said
arbitrator was, that the title and jurisdiction to and over
said island and to the river and soil  thereof, within the
said twelve mile circle, was in the said State of Delaware.
That the said decision was reached after the most thorough
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examination of the facts, upon the original documents, the
testimony of witnesses, the law applicable thereto, and the
argument of able counsel representing both sides. And the
defendant craves leave to refer to the said Senate Executive
" Document No. 21, aud to the record and proceedings of the
said arbitration and decision, when produced at the hearing
. of this cause.

III

1. And this defendant, further answering, saith that
its Legislature did, on March 28th, 1871, pass an Act en-
titled ''An Act for protection of Fishermen'’ (being Chap.
72, Vol. 14, Laws of Delaware), as is in said Bill of
Complaint alleged, but that the said Act is not fully set
forth in said Bill of Complaint, nor is that portion of the
same from which the said Bill of Complaint purports to
make a quotation set forth with entire accuracy; and this’
defendant therefore craves leave to refer to the said Act
when produced at the hearing of this cause.

And this defendant, further answering, saith that its
Legislature did also pass, March 29th 1871, a supplement
to said last mentioned Act, entitled ‘‘A Supplement to the
Act entitled ‘An Act for the Protection of Fishermen’"'
(being Chap. 73, Vol. .14, Laws of Delaware), the terms
and tenor of which said last mentioned Act are accurately
set ‘forth in said. Bill of Complaint. '

And this defendant, further answering, denies that any
of its officers, at any time, construed the said acts of the
Legislature of this defendant as requiring or authorizing
them to arrest citizens of New Jersey, or any other persons,
while lawfully pursuing the occupation of fishing in the
River Delaware; and that it does not kmow and canmot
set forth as to its belief or otherwise, whether it is a fact
that officers of this defendant arrested citizens and inhabitants
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of the State of New Jersey, and seized their vessels and
fishing implements and carried the said citizens and residents
into the State of Delaware and.there charged them with
violation of the aforesaid Act relative to fishing, by not
taking out a license and paying the license fee of Twenty
Dollars (820.00) prescribed by the first section of the
aforesaid Act of March 28th, 1871.

And this defendant, further answering, does not admit
that its . courts and authorities did .enforce the provisions
of the said Act against citizens and residents of New
Jersey; but this defendant avers that its courts and officers
have at all times asserted the jurisdiction of the State of
Delaware over the said twelve mile circle, and its right
of control of fishing therein, and. that if any arrests were
made by the officers of this defendant, as set forth in
said Bill of Complaint, such arrests were made only of
persons who were found to be violating the laws of the
State ‘of Delaware, rightly made and enforced within its
own lawful jurisdiction, and in execution of the laws of
said State then in force. And this defendant further avers
that the courts and anthorities of the State of Delaware
heve always asserted, and still continue to assert and main-
tain, an exclusive jurisdiction over the whole of said river
within the said twelve mile circle to low-water mark on
the New Jersey shore thereof, as hereinbefore more par-
ticularly set forth. This defendant.believes, and is willing
to admit, that the Governor of the State of New Jersey
did issue his proclamation bearing date the eighth- day of
May, 1872, as is in said Bill of Complaint set forth; but
for greater certaiuty it craves leave to refer to the said
proclamation when produced at the hearing of this cause.

2, And this defendant, further answering, admits that

its Legislature did, January 30th, 1873, adopt certain joint
. resolutions, substantially as set forth in said Bill of Com-
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plaint (being Chap. 588, Vol. 14, Laws of Delaware); and _
also that the said ILegislature did, on the 14th day of
February, 1873, adopt certain other joint resolutions set
forth substantially in said Bill of Complaint (being Chap.
593, Vol. 14, Laws of Delaware); and that the said Legisla-
ture did, on February 19th, 1878, adopt a certain other joint
resolution, amending the preamble of the joint resolution
of January 30th, 1873 (being Chap. 594, Vol. 14, Laws of
Delaware); which said resolutions are substantially as- sat
forth in said Bill of Complaint; but for greater certainty
this defendant craves leave to refer to all of said. resolu-
tions when produced at the hearing of this cause.

3. And this defendant, further answering, saith that
_ it admits that on February 19th, 1873, its Legislature passed
another Act entitled ‘‘A. Supplement to the Act entitled
‘An Act for the Protection of Fishermen’'’’ (being Chap,
419, Vol. 14, ILaws of Delaware), the terms and temor of
which said Act are substantially set forth in the said Rill
of Complaint; but for greater certainty this defendant craves
leave to refer to the said Act when produced at the hear-
ing of this canse.

4. And this defendant, further answering, saith that
it believes to be true, and therefore admits, that the Legisla-
ture of the State of New Jersey did pass an Act, approved
February 26, 1873, entitled *“An Act for the Settlement of
the Territorial Limits and Jurisdiction of the State of New
Jersey and the State of Delaware'’, as set forth in said
Bill of Complaint; but for greater certainty this defendant
craves leave to refer to said Act when produced at the
hearing of this cause.

"And this defendant admits that the Governor of New
Jersey did appoint three commissioners for the purposes
vamed in said - last mentioned act, as set forth in said
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Bill of Comi:laint, and that said commissioners accepted
said appointment.

5. And this defendant, further answering, saith that it
believes it to be true, and therefore admits, that the Legis-
lature of the State of New Jersey did pass another Act,
approved March 11th, 1873, as in said Bill of Complaint
- is set forth, but upon what information the said Legisla-
ture of the State of New Jersey acted in passing the said
last mentioned Act, this defendant has no knowledge, except
so far as the same is disclosed by the terms of the Act
itself; but for greater certainty this defendant craves leave
to refer to said Act when produced at the hearing of this
cause, -

6. And this defendant, further answering, admits that
on the eighth day of April, 1873, its Legislature, acting in
a spirit of inter-state comity, and with a desire to have
the qtestions of difference between the two states, growing
out of the legislation of the State of Delaware, hereinbe-
fore set forth and referred to, settled amicably and with-
out any friction resulting from the enforcement of the laws
of this defendant which were complained of by the Leg-
islature and other officers of New Jersey, and the validity
of which was to be examined into and passed upon by
the joint commissioners of the two States, passed certain
joint resolutions (being Chap. 605, Vol. 14, Laws of Delaware),
suspending the laws of the State of Delaware requiring a license
to fish for shad within its waters pending the negotiations
between the commissioners appointed by the two states
for the settlement of the fishery question, and authorizing
the said commissioners to consider and determine the mutual
right of fishery in the Delaware Bay and in that part of
the Delaware River lying between the two states, as is in
said Bill of Complaint alleged; but for greater certainty
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this defendant craves leave to refer to said resolutions
when produced at the hearing of this cause.

Y. And this defendant, further answering, saith that it
believes that the commissioners of the two states had
various conferences and discussions, and that the commis-
sioners on the part of Delaware submitted to the commissioners
on the part of New Jersey a printed argument setting forth
their views of the matters in dispute and of the rights.of
the parties respectively-in and over the subject matters there-
of, and that the views of the said commissioners of this
defendant, as embodied in the said printed argnment, were
afterwards reported to the Legislature of this defendant.
And this defendant craves leave to. refer to the said
printed argument prepared by its commissioners as afore-
said and submitted to the commissioners of New Jersey,
and craves leave to produce the same at the hearing of
this cause. This defendant cannot say with certainty what
was done by said commissioners, but it believes that the
commissioners from both states did engage in a discussion
and consideration of the subject in dispute in good faith and
with the sincere hope and wish of reaching an agreement
and settlement that would be reasonable, just and satisfac-
tory to both parties; but this defendant is informed and
believes that all efforts of the joint commissioners to reach
a satisfactory basis of settlement failed, and that it was after
the discussion and failure to agree that it was determined
that the commissioners from each state should present a
written or printed statement of their title and claim, with
the grounds upon which the same wete based. In puf-
suance of that agreement, the commissioners of this defend-
ant did duly deliver the statement so agreed upon by them
to be prepared and presented, asserting and . vindicating
the claim, title and jurisdiction of this defendant as it had
always theretofore been maintained, the said statement be-
ing the printed argument hereintofore referred to. But
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this defendant is also informed and believes that the com-
missioners of New Jersey wholly failed to prepare and de-
liver to the commissioners of this defendant their state-
ment of the claims of the State of New Jersey, and that
they continued so to do until March 26th, 1875; which
failure on the part of the commissioners of the State of
New Jersey to present their argument and statement of
claims as agreed upon by the commissioners of the two
states was' construed and accepted by the Executive and
the Legislature of this defendant as an abandonment of
the case, and tacit rélinquishment of the alleged claim
of title and jurisdiction in the State of New Jersey, and a
practical admission that the objections taken by the officers
of the State of New Jersey to the legislation which had
been passed by the General Assembly of this defendant,
as lereinbefore referred to and set forth, were mnot well
founded. And thereupon the Legislature of this defendant
passed certain joint resolutions February 24th, 1875, (be-
ing Chap. 238, Vol. 13, Laws of Delaware), and certain
other resolutions on March 26th, 1875, (being Chap. 249,
Vol. 15, Laws of Delaware), under and by which the said
commissioners were discharged from further comsideration
of the subject, and relieved of further duties as commis-
sioners as aforesaid, both of which joint resolutions are
not accurately set forth in the said Bill of Complaint;
and for greater certainty this defendant craves leave to re-
fer to the same when produced at the hearing of this
cause. -

And this defendant, further answering, saith that it
hath no knowledge whether either of the joint resolutions
last cited was transmitted to the Govermor, or Secretary
of State, or any other executive officer of the State of New
‘Jersey, or to the Legislature thereof, or whether the com-
plainant had any notice whatsoever of the adoption of
either one. But this defendant is advised that the said
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resolutions related entirely to its own commissioners, and.
neither of them contained any matter which, in the exer-
cise of the comity due from one state to amother, rendered
it necessary to have formal potice thereof seumt.to the
complainant, it having been . assumed by the officers of this
‘defendant that the failure of the commissioners of the com-
plainant to prepare their statement and deliver the same
to the commissioners of this defendant, as it was agreed
by the two joint commissions should be done, was vir-
tually and practically an abandonment of the controversy,
on the part of the complainant, by those who were officially
designated to represent it therein.

8. And this defendant, further answering, saith that
it believes it to be true, and therefore admits that a notice
was published by the Clerk of the Peace in and for New
Castle Counnty, giving notice to fishermen of the necessity,
under the laws of the State of Delaware, to procure license
for fishing in the Delaware Bay or River or creeks with-
in the jurisdiction of this defendant, as in said Bill of
Complaint is set forth; but for greater certainty this de-
fendant craves leave to refer to the said mnotice when
produced at the hearing of this cause. :

And this defendant, further answering, saith that it
believes it to be true that communications passed between
the officers of the two states, and that the Governor and
executive officers of this defendant understood that it was
their right and their duty to treat as belonging to, and
within the exclusive jurisdiction of, the State of Delaware,
the whole of the River Delaware within the said twelve
mile cifcle, and to enforce the said fishing laws and all
other laws of this defendant and the penalties thereby pre-
scribed, upon all persons who should violate the said laws.

"And this defendant further believes it to be true that
the Governor and executive officers of this State refused
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to make any agreement with the officers of the complai-
pant to stay the execution of any of the laws of the
defendant, or to refrain from enforcing them against all
persons who should violate them, for the reason that the
executive officers of this defendant had no power or authority,
under the” Constitution of this defendant, to suspend or
neglect the execation of its laws. ‘

And this defendant, further answering, admits that it -
is its purpose to enforce all its laws on and over that part
of the River Delaware lying within the said twelve mile
circle, for the reason that this defendant claims; and has
always hitherto claimed, that it has and ‘hath sole and
exclusive jurisdiction over all that part of said river, as
‘hereinbéfore is more particularly set forth.

9, And this defendant, further answering, saith that it
believes to be true, and therefore admits, that the Legis-
lature of New Jersey did pass, and the Governor did ap-
prove, the joint resolutions approved March 80th, 1876,
as in said Bill of Complaint is set forth; but for greater
certainty this defendant craves leave to refer to the same
when produced at the hearing of this cause.

Lastly this defendant, further answering, doth say that
it hath not only in and since the year 1872, but at all
times theretofore, claimed to own in fee simple the bed
and soil of the Delaware River from a point in said river,
twelve miles below the  town of New Castle to the bound-
ary line between the State of Delaware and the State of
Pennsylvania, that is to say, within the said twelve mile
circle, and that this defendant claims to have the sole
and exclusive jurisdiction and control of the right of fish-
~ ing in that part of the said river last hereinbefore men-
. tioned. This defendant doth not know, and therefore cannot
admit, the arrest of the inhabitants of New Jersey or their
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imprisonment, ot the seiztire of their property, but it
avers that resistance to the State of Delaware, in the
exercise of its lawful jurisdiction over the said twelve
mile circle, was attempted by persons believed to be
citizens of New Jersey, and that measures were taken by
the officers .of this defendant to enforce the laws relating
to fishing therein, but that all proceedings relating to the
enforcement of said laws were, in fact, suspended by the
negotiations which thereupon immediately took place between
the executive officers of the States of New Jersey and
Delaware, and that, as this defendant believes, no further
efforts were made to enforce the said laws, because,.of the
expectations entertained in both states, that the whole sub-
ject would be amicably settled and disposed of by the
action of the commissioners appointed to represent the
two states as hereinbefore set forth. That after the action
by the Legislature of this defendant, which resulted in
practically repealing the suspension of the laws- relating to
fisheries complained of in the said Bill of Complaint, the
Executive and officers of this defendant, in pursuance of
their constitutional obligations to take care that the laws
be faithfully executed, did give notice, as hereinbefore set
forth, that the Act of March 28th, 1871, would be enforced.
That suggestions were made by the then Governor of New
Jersey to the then Governor of this defendant, to endeavor
to reach some amicable arrangement for the postponement
of the execution of the law, but that the Govermor of
Delaware- found himself unable to enter into such arrange-
ment, because he had no power, as the Executive of the
State, to suspend any law upon its statute books. That
thereupon the proceedings were taken by the State of New
Jersey, under which the injunction was issued in this cause,
and that since that time no effort has' been made and no
action taken toward the enforcemeut of that law. But
this defendant is advised and insists that but for the said
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injunction, it claims the’ right of jurisdiction and‘ control
in the premises, as hereinbefore set forth.

Wherenpon this defendant, having fully answered, con-
fessed, traversed and avoided or denied all the matters in
the said Bill of Complaint material to be answered, according
to the best knowledge and belief of this defendant, here-
by expressly denies all allegations of said Bill of Complaint
 which have not been herein expressly answered, if any
there be, and humbly prays this Honorable Court to enter
its decree that this defendant be hence dismissed with its
reasonable costs, in this behalf, most wrongfully sustained.

HERBERT H. WARD,
Attorney General of the Stale of Delawave.

GEO. H. BATES,
Of Counsel.

Solicitors of the Defendani.
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IN THE

Supreme Court of the United States

-

THE STATE OF NEW JERSEY,
ommplainant
In Equity,
" vS - No. 1, Original.
TaE STATE OF DELAWARE,
Defendant

——

Notice of Motion for Order of Reference, Etc.

Dpar SIR ;

Please take notice that on Monday, the eleventh day of
May, A. D. 1903, at twelve o’clock noon, or as soon there-
after as counsel can be heard, we will make a motionin the
Supreme Court of the United States, at the Capitol in Wash.-
ington, D. C,, for an order of reference to a Master and
Special Commissioner, to be entered in sald suit, and also
foran order regulating the taking of tesimony in said cause
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" and for fixing the time at which the said cause shall be set
down for a hearing, of all which you hereby have notice.
" Very respecthully yours,
. Herserr H. Waro,
Attorney-General of the State of Delaware,

Gro. H. Batzs,
OF Counsel,
Solicitors for Defendant.

April 30, 1903.
To Hox. TroMas N. McCARTER,
Atorney-General of the Siate of New Jersey,
and Solicitor for Complainant,
Service of the above notice is hereby acknowledged.

Tnos. N. McCARTER,
Attorney-General of the State of New fersey,
and Solicitor for Complaincnt.

Motion for Order of Reference; Etc.

And now comes the above-named defendant and moves
the Court for an order of reference to a Master and Special
Commissioner, to be entered in said suit, and also for an
order regulating the taking of testimony in said cause and
for fixing the time at which the said cause shall beset down
for a hearing.

Hzreexr H. Warp,
Attorsey-General of the Siate of Delaware.

Gro. H. BaTes,
O Counsel,
Solictors for Defendant.

DE 14940
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IN TEB

o 6 Court of the ¢ es

TrE STATE oF NEW JErRSEY,

In
. Original,

THE STATE OF D

Brief for Defendant on Motion for Order of Refer-
ence, ete.

This motion is made, pursuant to notice given April 30th,
last, that on Monday May 11th, * or as soon thereafter as
counsel can be heard,” the defendant would make such
motion.

On May 11th, the day named in the notice, the Court
was not in session, having adjourned from May 4th to
May 18th. Accordingly, not as being required butasa
matier of courtesy, further notice (2 copy of which is
appended) was given to and accepted by the complainant's
solicitor that the motion, which had been duly filed in the
cletl’s office on the rith inst, would be called up on the
18th inst. “ or as soon thereafter as counsel can be heard.’

Where the notice of to make a motion specifies
a day on which the Court is not in s it is available
for the first day thercafter on which, under the rules or

of This is

truc ce is by
uri day

no of a '

The Court may order the notice amended, but this is not
essential,

Where a motion was made November gth, and the
notice specified November 2d, or so soon thereafter is
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counsel could be heard, objection was made that the other
party was not aware that the case would be taken up on
that day which was not appointed for such motions. It
was Aedd that there was no injury as the objecting party
was bound to he ready on November 2d, when the motion
might have baen made, and the case was ordered to proceed.

In re Eeclric Co.,of Ireland, 10 W. R. 4.

Where the natice was given for a day falling within the
Easter vacation, when the Courts were not sitting, it was
objected that the notice was void. The Court said there
was ““no force In the objection, it must be overruled,”-

Inye Conlton; vs, Elfior, 34 Ch., Div. 23.

In a precisely similar case the law coust, at the hearing
of the motion, the, nofice and the argument pro-
ceeded.

Williams vs, De 17 Q. B, Div. 180,

The New Jersey Supreme Court held that notice of a
motion naming as the day of heating a legal holiday, * or
as soon thereafter as the court can attend to the same,” is

a good notice for the day succeeding the de day,
that being the first dzy on which the Court was in session,
White vs. 45 N. J. L. 200.

In the case at bar the day named in the notice was not a
non-juridical day, and the printed daily journal of the Court
shows no announcement which would be notice to counsel,
at the date of the notice, that the court would not bein
session on the day named in it, On April 37 it was
announced “that the call of the docket will be suspended
on Friday, May 1, and that the Court will djourn for the
term on Monday, June 1, next” And no further reference
to the subject was made until May 4, when thera was an
adjournment to May 18.

The purpose of the present motion is to obtain from the
before its »an re-
g the mo the of

proofs, limiting the time therefor as to each sids, and ﬂxmg
the time for final hearing.
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In the desire for this general result, we are permitted to
state that counsel for the complainant concurs, and itis
also proper to inform the Court that counsel are very near
to an agreement upon a stipulation to be submiited to the
Court for its approval, in accordance with the precedents
in cases which have arisen between States under the origi-
nal jurisdiction of this Court.

The case at bar probably involves 2 more complicated
investigation of facts and historical data than any which
has preceded it, together with much documentary evidence.
It is agreed on both sides that it would further the interests
of justice and the ascertainment of the facts necessary for
the information of the Court, as well as the convenience of
counsel, to have the proofs taken for both sides by a master
or special commissioner, and to bave also times limited
therefor.

-The main questions on which full agreement has not been
reached prior to the hearing of this motion are (1) the
extent of the powers which both sides will unite in asking
the Court to confer upon the Master in the order of refer-
ence and (2) the period to be allowed to each party to com-
plete its proofs.

1t is believed that after the explanation to the Court of
the situation and 2n understanding how far it will be agree-
able to the Court to have the views of counsel embodied
in a stipulation, there will be reached, without difficulty, an
agreement to be communicated to the Court during the
fecess, through the clerk, in full time for the entry of an
order at the present term, providing for the trial and final
disposition of the cause,

It is agreed by counsel on both sides that the cause can-
not be properly tried so as to reach a hearing in this Court
before the October Term, 1904, but it is the-desire of both
sides to reach a final argument before the close of that

the utmost diligence, at the next term, but both sides
are spare no effort to bring
this
HERBERT H. WARD,
GEO. H. BATES,
Jor Defendeant.
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Notice of Intention to Call Up Motion,

In the Supreme Court of the United States,

TareStATe OF NEW JERSHY, No. 1 Original.
Complainani, In Eguiyy.
w.
THE STATE OF DELAWARE, Motion for reference, etc.
- Defendant,
Dxar Six:

We wtite to adviee you that at the opening of the Court,
on Monday next, the 18th instant, or as soon thereafter as
counsel can be heard, in the Supreme Court of the United
States, we purpose to call up the motion filed in the above
stated cause on the y1th instant, of which you had notice
as filed with said motion,

Very respectfully yours,

H. H. Warp,
Attorney-Geneval of Delawars,

Ggo. H. Baxzs,
OF Counsel,
Selicitors Jor Defendant.
May 15, 1903,
Hon. Taomas N. McCarTRR,
Attorney-General of New Jersey,
and Solicitor for Complosnant,

I acknowledge the receipt of a letter, of which the fore-
going 1s & correct copy, on the day of its date.

Tros, N. McCarTeR,
Attorney-General of New Jersey
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¢ .S
FILED
AY 28 1903
H. NcKENNEY,
Clerk.,
In the

Tar BrarE oF NEW JERSEY,

Complainant,
vs. In Equity,
TBE STATE oF DELAWARE, No. 1, Original.
Defendant.
Stipulation.
And now to wit this twen day of May, A. D.

19808, it is hereby stipulated and agreed by and between the
solicitors of the parties to said cause respectively, subject
to the consent and approval of the Court, as follows ;

1. That there shall be appointed a Master and Exami-
ner 10 be selécted from among the members of the Bar of u
State other than those which are parties to the cause, and
thereupon the cause shall be immediately referred to such
Master for the t king of proofs, hearing of arguments, and
report to the Court of his findings of fact and conclusions
of law . in rda the roles and practice of
the Un tes ts B Equity.
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2. The testimony of witneeses taken before the Master
shull be upon oral examination of such witnesses at such
points as may be designatéd by the Master, either upon the
agreement of counsel or on the application of either party,
in which case ten daye’ notice of the time and place desig-
nated shall be given to counsel for the other party,

8. Duly aunthenticated copics of official doenments,
records, or maps may be offered in evidence by either party
a8 evidence, in the cause, upon furnishing to the adveree
party copies thereof, subject to exception to their competency
as evidence, or to the sufficiency and legality of the authen-
tication.

4. The Attorney-Geuneral of each State, for the time
being, is hereby designated as the agent of such State to
receive any and every notics which may from time to time
be necessary or proper to be served upon such State during
the progrees of the cause.

5. The Master may employ a stenographer or stenog-
rapbers, " the compensation for whose services, including
copies of the proofs and depositions, to be furnisbed to the
counsel, shall be reported by the Master and charged in the
costs or divided between the parties as may be directed by
the Court.

6. The cause shall be set down for bearing at the
October term, 1904, on such day or daya as the Court shall
direct, after the. filing of the Master's report. The testi-
mony shall be taken in the following manner and the proofs
on either side closed as herein stipulated, unless for good
cause showu the time be in any case extended by the
Court, or by stipulation of counsel filed. Right months
from the date of this order shall be allowed to the com-
plainant for putting in its proofs and four months theresfter
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shall in like mauner be allowed to the defendant for putting
in its proofs; two months after the close ot the defendant’s
proots ghall be allowed to the complainant tor its proofs in
rebmttal and one month thereafter, if desired, may be allowed
by the Master to thie defendant for any proofs in reply to
new matter hrought out by the complainant’s rebutting evi-
dence. After the close of proofs on both sides there shall
be allowed three months for the presentation to the Master
of the arguments of counsel on both sides under such regu-
lations as may be agreed upon by counsel, or, in default of
agreement prescribed by the Master. The report of the Master
together with all the proofs and depositions taken and
received Ly him, together with his findings and eonclusions
thereon, shall be filed with the Clerk of the Court on or
before the firat day of Fehruury, A. D. 1905,

7. Time for exceptions to the Master's report shall be
limited as may be directed by the Court on the filing of the
Master’s report.

8. Where depositions are taken orally and the evidence

is stenographically reported, it may be written out by the
stenographier und certitied by the. Master and no signatare
of witness shall be required.

ROBERT H. McCARTER,
Attorney-General of New Jersey.

HERBERT . WARD,
Attorney-General of Deluiware.

GEORGE H. BATES,
Of Counsel

The following draft of an order founded upon the
foregoing stlpnlutmn is submitted for the consideration of
the Court with the approval of counscl on both sides.
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IN THH

I ¢ .

Tae StATE oF NEw JEmsxy,

Complatnant,
8.
TeE STATE OF DELAWARE,
Defendant.

No. 1. ORIGINAL.

To the Honorable the Chief Justice and the Associate Justices
of the Supreme Court of the United States -

r by the Court in the above cage

r 8
Bya of v 3,
1905, it d i vi-

dence by the firat day of March,

should file his report on or before the first day of March,
19086.

ed 1
37 pr
8 not ple Subse

to th 8 er nce of
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legislative action by the State of New Jersey and the State
of Delaware, respestively, looking to the termination of the
present litigation, though leaving the question of boundary
unsettled :—

The Legislature of the State of Delaware by a Joint Reao-
lution approved February 18, 1805, appointed four Commis-
sioners to confer with like Commissioners appointed by the.
State of New Jersey * for the purpose of framing a compact
or agreement between the said states and legislation conse-
quent thereon, to be submitted to the legislatures of said two
states for action thereon, looking to the amicable termination
of the suit between said states now pending in the Supreme
Court of the United States and the final adjustment of
all controversies relating to the bomndary line between eaid
states and to their respective rights in the Delaware River
and Bay.” (Delaware Laws, 1905, p. 462.)

On February 14, 1905, a Joint Resolution wag passed by
the legislature of the State of New Jersey in the same words,
mutatis mutandis. (New Jersey Aota, 1905, p. 568.)

The Commissioners subsequently agreed upon the terms of
a * Compact between the State of New Jersey and the State
of Delaware relatmg to the boundary controversy between
snid Btates,” which is as follows:

Whereas A controversy hath herstofore existed between
the States of New Jersey and Delaware, relative to the juris-
diction of such portion of the Delaware River as is included
within the circle of twelve miles radius an are of which conati-
tutes the Northern boundary of the State of Delaware, and it
is the mutusl desire of said States to so settle and determine
such controversy as to prevent future complications arising
therefrom ;

And Whereas There is now pendmg in the Supreme Court
of the United States, a cause wherein the said State of New
‘Jersey is the complainant and the said State of Delaware is -
the defendant, in which cause an injunction has been issued
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sgainst the Btate of Delaware restraining the execution of
certain statutes of the State of Delaware relating to fisheries
in said river, which said litigation hath been pending for
twenty-seven years and upwards;

And Wh For the purpose of adjusting the differences
between the ssid two States arising out of said conflict of
jurisdiction; Edward C. Stokes, Robert H. McCurter, Frank-
lin Murphy, and Chauncey G. Parker, have been appointed

m on of th of by
r of lature St ton
Lea, Robert H. Richards, Herbert H. Ward and George H.
inted C mis g on
joint r  luti the

bly of said State, to frame a compact or agreement between
the said Btatea and legislation consequent thereon, to be sub-
mitted to the Logislatures of said two States for action thereon,
looking to the amicable termination of the said suit between #aid
States now pending in the Supreme Court of the United

tive righta in the Delaware River and Bay;

Now Th » The said State of New Jersey, by its Com-
mi the d re, by
its ed, bhe enter
into o compact or agreement between said States as follows :

of any vessel being under the exclusive jurisdiction of that
St ,an ci 8 iss t of the
St of Je nst n n that
State, or against property taken out of that State to evade the
laws thereof, may be served upon any portion of the Delaware
River between said States from low-water mark on the New
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Jersey shore to low-water mark on thé Delaware shore, ex-
cept upon Reedy and Pea Patch Islands, unless said person
or property shall be on board & vessel aground upon or fast-
ened to the shore of the State of Delaware, or the shores of
said islands, or fastened to & wharf adjoining thereto, or unless
such person shall be under arrest or sach property shall be
under seisure by virtue of process or a.uthonty of the Btate of
Delawsre, .

A.rhcle II. Oriminal process issued under the anthority of
the State of Deélaware against any - person accused of an of-
fence committed upon the soil of said State, or upon the west-
ern half of said Delaware River, or committed on board of
any vessel being under the exolusive jurisdiction of that
State, and also civil process issned under the authority of the
State of Delaware against any person domiciled in that State,
or against property taken out of that State to evade the laws
thereof, may be served upon any portion of the Delaware
River betwea!i asid States from low-water mark on the Dela-
ware shore to low-water mark on the New Jeraey shore, un-
less said- person or property shall be on board a vessel
- aground upon or fastened to the shore of the State of New
Jorsey, or fastened to a wharf adjoining thereto, or unless
such person shall be under arrest, or such property shall be
under seizure by virtue of process or anthority of the State of
New Jersey.

Article XIL. The inhabitants of the said States of Dela-
ware and New Jersey shall have and enjoy a eommon right of
fishery throughout, in and over the waters of eaid river be-

tween the low-water marks on each side of said river between -

the said States, except so far as either State may have here-
tofore granted valid-and subsisting private righta of fishery.

Article IV. Immediately upon the execution-hereof the
Legislature of the State of New Jersey shall sppoint three -
Commissioners to confer with three Commissioners to be
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immediately sppointed by the General Assembly of the State
of Delaware for the purpose of drafting uniform laws to reg-
ulate the catching and taking of fish in the Delaware River
and Buy between said two States, which said Commissioners
for each Siate respectively shall, within two years from the
date of their appointment, report to the Legislature of each
of said States the proposed laws so framed and recommended
by said joint Commission. Upon the adoption end passage
of said laws so recommended by the respective Legislatures
of eaid two States said laws shall constitute the sole laws for
the regulation of the taking and catching of fish in the said
river and bay between said States. Said Iaws shall remain in
force until eltered, amended or repsaled by concurrent. legis-
lation of the said two States, Said Commissioners shall also
apoertain the dividing line between said river and bay, and
upon each of the shores of said two States, where said divid-
ing line extended shall intersect the same, shall, at the joint
expense of said States, erect a suitable monnment to mark the
said dividing line.. Baid dividing line between eaid monu-
ments shall be the division line between the said river and bay
for the interpretation of and for all purposes of this compact,
and of the concurrent legislation provided for therein.

The faith of the said contracting States is hereby pledged
to the enactment of said Jaws so recommended by ssid Com-
missioners, or to such concurrent legislation as may seem ju- |
dicious and proper in the premises to the respective Legisla-
tures thereof. S

Each State shall have and exercise exclusive jurisdiction
within said river to arrest, try and punish its own inbabitants
for violations of the concurrent legislation relating to fishery
herein provided for. .

Article V. All laws of said States relating to the regula-
tion of fisheries in the Delaware River not inconsistent with
the right of common fishery hersinabove mentioned shall con-
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tinue in force in said respective States until the enactment of
said concurrent legislation as herein provided.

Article VI. Nothing herein .contained shall affect the
planting, catehing or taking of oysters, clams or other shell
fish, or interfere with the oyster industry as now or hereafter
carried on under the laws of either State.

- Artiole VII. Each State may, on its own ‘side of the river,
continue to exercise riparian jurisdiction of every kind and
natare, snd to make grants, leases and conveyances of riparian
lands and rights under the laws of the respestive States.

- Article VIII, Nothing herein contained shall affect the
territorial limits, rights or juriediction of either Btate of, in
or over the Delaware River, or the ownership of the snbaqueous
soil thereof, except es herein expressly set forth.

Artiole IX. This agresment shall be executed by the
aaid Commissioners, when authorized to do so by the Legis-
latures of the said Stateg. It shall thereupon be snbmitted.
to Congress for ita consent and approval. Upon the ratifi-
cation thereof by Congress it shall be and become binding
in perpetuity upon both of said States; and . thereupon the
suit now pending in the Supreme Court of the United States,
in which the State of New Jersey is complainant and the °
State of Delaware is defendaut. ehall be discontinued, with-
out costs to either party, and without prejudice. Pendmg
the ratificstion hereof by Congress said suit shall remain
slatw quo.

Done in two parts (ono of which is retmned by the Commis-
sioners of Delaware, to be delivered to the Governor of that

" State, and the other one of which is rotained by the Commis-

sioners of New Jersey, to be delivered to the Governor of
that State) this . day of in the
Year of Our Lord, One Thousand Nine Hundred and Five.

The Legislature of the State of Delaware, by an act ap-

“proved Maroh® 20, 1905, adopted, ratified and confirmed this

Compact. (Delaware Laws, 1905, p. 12.) This act, after
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reciting the appointment of Commissioners by the respestive
States, and the terms of the Compaot in extenso, provxded a8
follows :

¢¢ Thearefore, be it enaoted, ote. )

“SeorroN 1. The foregoing compact or agreement, and

every clause, matter and thing therein contained, be, and the
same is, hereby adopted, ratified and confirmed as and for the

act and deed of the State of Delaware, and the Commission-
ers of the anid State are hereby authorized and empowered,
on its behalf, to execute the same in duplicate, and to deliver
one copy thereof to the Commissioners of the State of New
Jersey. :

“ SmorioN 2. It shall be the duty of the Governor, at or
before the next session of Congress of the United States, to

transmit a duly certified copy of this Act.to the President of-

the United States, with the request that it be communicated
to Congress for its action thereon.”

The Legislature of the State of New Jersey, by an act
approved March 21; 1905, also adopted, ratified and confirmed
the Compact. This act is in the same words es the Delaware
act, mutatis mutandis (New Jersey Laws, 1805, p. 67).

In pursuance of this authority the Compact was signed by
the Commissioners on March 21, 1905. (Delaware Laws,
1805, Appendix, p. 2.)

The Congress of the United States has not yet taken action
in the premises. -

Upon these facts, the Commissioner, at the request of Coun-

sel, suspended further proceedings, As the time has almost
expired within which the Commissioner was ordered to
file his report, he deems it proper to place before the Court
the present condition of the canse.

At s (Rl

Commissioner.
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g 'Supreme Cburt of the United States

— —

STATE OF NEW JERSEY '
C o - ' t In Equity—No. 1, Original.
STATE OF DELAWARE. : ‘

' STIPULATION.

It is stipulated by counsel with reference to the report
of the commissioner, filed February 19, 1906, that the Court
be asked to approve the action of the commissioneras therein
set forth and to enteran order authorizing the commissioner,
pending the final result of the Legislative action reported
by him, to suspend further proceedings in the cause until
the further order of the Court; provided, that counsel on
either side may, at any time, on due notice to the counsel
for the opposite party, make application to the Court for
other or further instructions to the commissioner, as cir-
cumstances may require. Dated the twenty-third day of
February, 1906. ' '
' . ROBERT H. McCARTER,

Attormney-General,
for Complainani.

ROBERT H. RICHARDS,
Attorney-General,

GEO. H. BATES,
H. H. WARD,

for Defendant.
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IN THR

Supreme Court of the United States

S ——————

StaTE OF ‘wa JERSEY
8. In Equity. No. 1, Original.
State of DELAWARK. _

On Motion for Approval of Interlooutory Report of
Special Commissioner.

And now, this -&ny of February, 1906, on the
interlocutory report of the Bpecial Commissioner in this
cauve, made February 19, instant, and the stipulation of
conunsel filed this day:

1t ts ordered, That the action of said Commissioner

. in snspending the taking of testimony,, pending
certain legislative action setforth in said report be, and

the same is approved.

4t 8 further ordered, That the ssid Commissioner is
hereby authurized to continue the suspension of pro-
ceedings befors him in this cause until the farther order
of the Court.

Provided, Thet counsel on either side may at any
time, on due notice to counsel for the opposite 'partj,
make application to the Court for other or further in-
structions to the Commissioner. ‘
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StaTe OF NEW JERSEY
T vs. In Equity-~—No. 1, Original.
STATE ON DELAWARE.

Statement of reasons submitted orally for the joint applica-
tion of Counsel on both sides for suspension of pro-
ceedings until the further order of the Court.

The compact which was passed by the Leg'islatures of
the two States was, as will appear from its terms in the
report of the Commissioner, not a settlement of the dis-
puted boundary, but a truce or modas vivendi,

i in
be
made the basis of a consent decree.

Its main purpose is to provide for enacting and enforcing
a joint code of laws regulating the business of fishing in
the Delaware River and Bay.

It was submitted to Congress for its deliberate and not
merely perfunctory action thereon. Under the terms of
the compact and pursuant thereto, the two States
C oners to frame and submit tc the Legislatures a
code of joint fishing laws to govern both States. The
Commisgioners are now en d in that work. Very soon
after the compact had been communicated to Congress, the
Commissioners of both States unanimously joined in a re-
quest that no action should be taken by Congress pending
the action of the Comm

Because of this sitnation it was by Counsel to ask
the Court to suspend proceedings without limit of time,
leaving it open to the Court either of its own motion or on
applicat.ion of Counsel to make any further order in the
premises.

A limited suspension can only operate by way of pressure
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for hurried action by Congress in contravention of the re-
quest of the representatives of both States for delay; and
-a suspension of proceedings in the Court while the subjeet
is periding in Cong'ress will contribute to the orderly dispo-.
sition of the matter in controversy. :
With respect to the long time during which the case ha.a
been pending—it lay dormant for many years by conserit
" of both Court and Counsel. Since it was actively taken in
hand it has been pressed very expeditiously—quite as much
50 38 was possible in vmw of t:he nature of the mvestlgatlon

) requ:red, :
. » . ... GEO..H BATES, -
e .. OF Counsel for Deft.

2N

“he,
%
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SUPREME COURT OF THE UNITED STAT .

OcroBer TerM, 19086.

0. , ri nal

FOR I TO SP

Statement.

1
appointed, to make and file his report, upon the matters
and things h referred to him, with all convenient

fact that the complainant had closed its proofs; that the de-
fendant had d considerable evidence, and that it had

pro-

, in-

cluded the appointment of a joint commission from each of
the of New Jersey and Delaware, parties litigant, 10

frame a treaty or agreement settling the boundary between
them, which was the subject-matter of the said litigation, and

the instruction of the court in the premises, with the
result that on the 23d day of April, 1908, an order was duly
entered in the said cause by this hon court that all
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States, the governors of said States transmitted to the Presi.

passed by the Senate and immediately transmitted to the

referred, before the adjournment of Congress, in the summer
of 1906, and so con onal ratification of said agreement of.

settlement at that time failed—this, too, ne g
the of
of to

p of said bill in the House before it adjourned.

The complainant therefore moves that this honorable court
either further suspend proceedings herein until the nert
session of Congress, in order that said bill may be enacted into
a law, or that said cause be directed to be proceeded with and
the special master be directed to make his report with all con-
venient speed, without any further evidence being taken
fore him. '

All of which is .
' Rosrrr H. McCARTER,

Attorney General of the State of New Jersey.

[Endorsed:] Supreme Court of the United States. State
of New Jersey vs. State of Del Motion for directions to
master. Robert H. McCarter, Attorney General of

New Jersey.
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SUPREME COURT OF THE UNITED STATES,

No. 1, OriGinaL.

StaTE oF NEwW JERSEY
va.

StaTE oF DELAWARE,

NOTICE.

Sir: Take notice that on Tuesday, the 9th day of October,
19086, at the opening of the above-named court on that day,
in the eity of Washington, I shell, on behalf of the State of
New Jersey, complainant above named, apply to the court
for an order directing Francis Rawle, Esquire, special mas-
ter, to make and file his report as special master, upon the
matters and things heretofore referred to him, with all con-
venient speed and without permitting either side to present
any further evidence before him, and upon such application
I shall read an affidavit, & copy of which is hereto annexed.

Yours respectfully,
Roserr H. McCarTER,
Attorney General of the State of New Jersey.

Dated September 14, 1906.

'To Hon. Roeerr H. Ricmarps, Attorney General of the
State of Delaware.
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SUPREME COURT OF THE UNITED STATES.
No. 1, Orrarnar.

StAaTE oF NEW JERSEY
vs.

STATE OF DELAWARE.

A

UNITED STATES 0¥ AMERICA, s8:

eom ded at of the
part In the and o1

tered in the said cause that all further proceedings be sus
9,
1 of
r vely of the compact of ent between the commis-
sioners from each of said States, the governors of said States
transmitted to the President of the United States copies of
such to act,
with in the
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same to the Congress, and a bill was introduced into the
Senate by the Honorable John Kean, Senator from New
Jersey, ratifying the said compact of agreement, pursuant tc
the provisions of the Constitution of the United States, which
bill was passed by the Senate and was immediately trans-
mitted to the House of Representatives for its action thereon,
but, owing to the opposition of the ropresentative from the
Sta.te of Delaware, the said bill was not reported by the
Judiciary Committee of the House of Representatives, o
which it was in due course referred, before the adjournment
of Congress, in the summer of 1006, and so congressional
ratification of said agreement of settlement failed—this, too,
notwithstanding every effort was made by the representatives
of the Stale of New Jersey in the House of Representatives to
procure the passage of said bill in the House before it ad-
journed.
RoserT H. MCCARTER.

Subscribed and sworn to before me, at Newark, this 15th
day of September, A. D. 1906.
[seax.] NerLe B. CRAWFORD,
Notary Public of New Jersey.

[Endorsed:] Supreme Court of the United States. State of
New Jersey vs. State of Delaware. No. 1, original. Notice,
Robert H. McCarter, Attorney General of the State of New
Jersey. Service of a copy of the within notice hereby
acknowledged this 20th day of September, 1906. Rob’t H.
Richards, Att’y Gen. of the State of Delawars.
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Notice.

[1] IN THE
Supreme Comet of the Huited Btates
OOTOBER TERM, 1929,

No. 19 Origioal. i

STATE OF NEW JHRSEY,
. L. Plabstiff,
3.

BTATE OF DELAWARE,

Defendant.
NOTIOE. '

TO: '
Hon. C. Dongias Burk, Governor, and

Hon. Rouben Satterthwaite, Jr., Attorney-Genoral of the
State of Delaware,

BIRS:

Please bo advised .that on Monday, June 3, 1929, the
plaintif! will apply to the Court for leave to file ity bill of
complaint, a copy of which is armexed hereto,

- WILIIAHA.MB
Attomy-ﬁmamL i

DUANE B, MINARD,
Assistant Attoruey-General,
Solivitors for Plaistif.
Dated May 25, 1829,
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Mo '

13]
LY

now the State of New Jersey, by its A
General, and aska leave of the Court to file its bill of com-
plaint herewith

A, STEVENS
ral.
B
for
May 27, 1929.
The of this suit is to and
the true line betwoen the plaintiff and the de-
A,
B
8oliciiors for
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OF COMPLAINT.

of full age, being duly sworn ae- -
oath deposes and :
in the Post Office
I d in sealed
by registered mail d a
motion, notice and bill of com-" -
of the following persons:

“Governor of the. State of

Jr., Atto “oft
gton, D are.
VERA T. CASTELLANO:
before me this 28th

at Law of N. J.
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and-by

through its Legislature:

in- the provisions of Artiele III,
stitufion of the United States.

4. From the southeasterly corner of the State
- 40 sylvania in the Delaware River to the main sea at:
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N Bay, said river and: bay. are
w the tide ebbs-and. flows and:

es, waters, lakes,
fowling, and all other

themselves into any of the parts or
oresaid, or that should at any time thereafter in-
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t- tO 2!

having
or river, and extending
far as Cape May mouth.
as-far as the
- {73 bay or river of Delaw
d forty minutes of latitude; and
to Hudson’s river in
said traet of land
called by the name or names of

Jersey.
ing or in ise app with their and ev
their appurtenances, in as full and a

same were grented to the said Duke by the aforem
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-1664, andall the

“said. lands
~and the
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to William Penn,
‘i, Nicholas. (subject-to an equi
<. by sald Bdward ge), said moiety

and Cape May, and bounded on the west

said creek ealled gatt to a certain
ware: next adjoining to and below a
in Delaware river called Renkekus Kill, and.
up said Delaware river to the northernmost

is in forty-one degrees and forty

[9] and .on the north, erossing thence in a
Hudson’s river in forty-one degrees of latitude.

15. Said last mentioned deed also d-all

mnes, minerals, wood, fishing, h g,

ing, and all royalties, profits, commeodities-and

ments whatsoever to the said lands belonging or

ing; with their and every of their a ces in as:

and ample 2 manner as the same was granted unto

said James, Duke of York, by said letters- of

29, 1674, and all the estate, right, title, interest,

a age, claim and d of the said James, Duke

York, of, in and to said lands and premises, or any

or parcel thereof, and the reversion and reversions,. re-
40 mainder or remainders thereof,
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uly 1, 1676, between
Penn, Gawen La
ge, reciting said
and release of June
in the foregoing
and reciting that the said
:the equitable interest -of
.and in one undivided “OT:
of .said premises: so.
and: Sir
tenants be

.tract of land into two parts,

said easterly and westerly parts being fully
‘in:said deed. Said parts comprised the whole of
tract ongmally conveyed by said James,

to said Berkeley and Carteret, and were -
with all the appurtenances and privileges hereto-
with respect to the conveyance of said whole
James, Duke of York to said Berkeley, and.

deed dated August 6, 1680, containing eertain
including said letters-patent of March 12, 1664,
and release of June 23, and 24, 1664; sa.ld deed
liord John Berkeley to spid John Fenwick; said
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‘their h

thereof described in the deéed recited
hereof.

18. Said last’ mentioned deed also con
islands; bays, rivers, waters, forts, mines,
<80 ties, franchises and ances wh r
se
ev
mand whatsoever, as well in law as
said James, Duke of York, of, into
or any part or parecel of the same.
19. Said last m oned deed also conveyed all-

‘every such the same powers, authorities;
governments and other and things
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“by the:
officers.

the main sea at the mouth of the Bay at C
to and was vested in the Crown of England
the use and possession of the subjects of the
by virtue of said Revolution ‘and the resulting
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2ta..the amica . ,
line in

said  commissions

planting, catching taking of oysters;

shellfish or interfere with the oyster

thereafter carried  under the laws of -either

that each State should on its own side of the. er:
tinie to exercise riparian jurisdiction of every kind
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Oct T 14, 1901 and a:
%6, 1901, but said 5
of the parties, under the
‘or compact between the
 boundary and territorial

ce-the year 1799 the Legislature’ of:
enacted dand had in foree statutes
within its territorial limits,
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* YIver:

dant under the claim of ownership by the
came upon the waters of the easterly side of.
of the bay and took seed oysters to the extent of
thousands of bushels from the bed of the bay.
be owned in fee simple by the plaintiff.
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-defendant claim the ‘Tight
by the plaintiff
anmmally seed gysters of

with a like commigsion of

States
to the Legislatures of said

dated- April 16, 1929, the ¢ ssien
ture of the plaintiff reported
with the commission ed

that the matter of the boundary line con-
the two States be referred to
to the end that appropriate action
and determine said boundary line.

213



of Complaint. -

the States of New Jersey and D are
ramd 7 roved 6 1929, the
of -the plaintiff instructed its
such legal proceedings as may be’
and establish the boundary line

ant respectively .charged with the duty of
. laws-of the respective states, which cannot
determined by any legal means o6ther than by
Honorable.

‘- 34.. The plaintiff

Delaware river
. {17] New Jersey an
to the highwater mark on the easterly shore
virtue of the sovereignty of the Crown of
ing prior to, and to which it succeeded as a
Declaration of Independence, the American
the Treaty of Paris, aforesaid, and nnder and
the common law of England as existing and
time both in England and in the British’
America and which was adopted by the plaintiff
defendant upon attaining their independence, and has
since existed and been applied by the courts of the
tiff and the defendant.
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in. the

where

State of

ware,
officers, agents
-pergs dcting ‘or eclaiming or
, from takiwg oysters or
_ OT €eXEereising
in,' upon or over the
river and bay easterly of
said thalweg thereof and the
gide of said river and bay;

and that the rights and title of the

court grant unto the plaintiff the United -
writ of subpoena, issuing out of and under the seal
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Duaxne

Assistant
H. Baoon,
Connsel,
MOTION FOR
BILL OF
Dn E , for C :
ed O d, and ed to issme
ret on Monday, July 1, next. - (279 U. 8. 825;
L. ) S ;
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19,

Filed 929. -

Answer of State of Delaware, Defendant, to the Bill
t of State of New Jersey, Plaintiff.

I

duties of sovereignty within its territorial limits,
and by virtne of its constitution.

e II.
This defendant admits that the jurisdiction of this
dcpends upon the ground that this is & snit in
18 a party within the provisions of Article I,
2, of the Constitution of the United States. -

III.

This defendant admits that from the southeasterly
of the State of Pennsylvania in the Del River
main sed at the mounth of Delaware Bay, that said
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20
Answer.

river and bay are navigable waters wherein the {ide ebbs

.and flows and form the boundary line between the plain-
tiff and the defendant.

5. This defendant admits that the controversy involved
in this suit is where, in said river and bay, the exact divi-
sion of territory between the said plaintiff and the said
defendant lies. This defendant admits that the plamtiff
claims ownership in fee simple of that portion of the sub-
aqueous soil lying easterly of the thalweg thereof; and
that the defendant claims ownership in fee simple of the
whole bed of said Delaware River to low water mark on
the easterly shore thereof, lying within the cirenmference
of a circle of a radius of twelve miles described about the
courthouse in the Tewn of New Castle, in the State of
Delaware, as a center, and all the islands in said tiver
within the compass of said circle, and all that portion of
the snbaqueous soil of the remainder of said river and
bhay westerly of the geographical center thereof.

6. This defendant believes that Charles II, King of
Ingland, by letters-patent dated March 12, 1664, did
grant and convey to James, Duke of York, his heirs and
assigns, certain lands in America, inclnding all the lands
from the west side of Connecticut to the east side of Dela-
ware Bay, together with all the lands, islands, sdils, rivers,
harbours, mines, minerals, quarries, woods, marshes,
waters, lakes, fishings, hawkings, huntings and fowling,
and all other rovalties, profits, commodities and heredit-
aments to said several islands, lands and premises be-
longing and appertaining, with their and every of their
appurtenances, but for greater certainty as to [3] said
letters-pautent and all of the provisions thereof, it craves
leave to refer to the said letters-patent when produced in
this cause. But this defendant claims and respectfuily
submits that if it shall appear by evidence in this cause
that said allegzed patent ever had legal existence and
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that then and in that case, by legal and just con-
thereof, it cannot and should not be construed

to inclade within the e ‘description of the lands
ses therein contained, or as to control any part

bod .of said Delaware Rlver within the compass of
iwelve mile circle or that porti of the subaqueous

the r er of said river d bay westerly of-

center thereof.

defendant believes that said letters-patent also
to James, Duke of York, his heirs, deputies,

aforesaid, or that should at any time thereaf
within the same, according to such laws, orders,
directions ‘and instructions as by said Duke
should be established; and in defect thereof,
of neeessity, according to the good dis s of
commissioners, officers or assigns respec-
a8 well in all causes and matters capital and
1 as civil, both marine and others; so also as the

tes, ordinances and proceedings should mot . be’

to, but as near as conveniently may bé agreeable
laws, statutes and government of the realm of Eng-
But this defendant claims and respectively submits
-said "patent ever had any legal existence and

1

, that then and in that case, by legal and just con- .

on ‘thereof, it canmot and should not be con  ed
ly to any part of the bed of said Delaware River

the compass of the said twelve mile circle, or to °
‘portion of the subaqueous soil of the r der of-

river and bay westerly of the geographieal center
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30

40

1664, conveyed to Lord John Berkeley and Bir &
teret, their heirs and assigns forever, all that tract

ward as far as the northernmost branch of the said.
ware Bay or Delaware River, which is
forty minutes of latitude and cro

‘straight line to Hmdson’s River in forty-ome degrees

latitude, which said tract of land was thereafter o
called by the name or names of New Caesarea or New:
Jersey. But this defendant claims and respectfully sub-:
mits that if it shall appear by evidence in this canse that .
said alleged lemse and release ever had any legal exist-
ence and validity, that then and in that case, by legal and
just construction thereof, they cannot and should not be
so construed as to include or control any part of the-

of $aid River Delaware within the compass of said

mile. ¢irele or any portion of the subaqueouns soil
remainder of @aid river and bay westerly of the geo- .
graphical center thereof. : : '

9. " This defendant does not know and cannot set forth:
as to its belief or otherwise, whether or not said lease and

" release also conveyed all rivers, mines, minerals, woods,

fishings, hawkings, hunting and fowling, and all other
royalties, profits, commodities and hereditaments what-
soever to the said lands and premises belonging or in
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u’ppertaining, with their and every of their

in as full and ample a manner as the same were

:to the said Duke by the aforementioned letters-
March 12, 1664, and all the estate] right, title-

benefit, advantage, claim and demand of the

of, in and to said lands and p S, or any

reel thereof, and the rev and reversions,

and remainders thereof., But this [56] defend-

# and respectfully. submits that if it shall appear

in this cause; that said lease and release ever- |, -

existence and validity, that then and in that

and just construetion the . they cannot

not. be 80 construed as to include or ¢ ol

of the bed of said Delaware River within -the
d twelve mile circle, nor any right of juris- .

, or that portion.of the

of said river and bay

of the geographical center thereof.

t in America was in New Amsterdam, now

ork, claimed occupancy and actual government, by
nnd settlement of a portion of the territory con-
said lease and release of June 23rd and 24th,

in or about the month of September, 1664, the

in and about New Amsterdam were conguered by
power of Charles II, King of Hngland, and
Trenty of Breda, made on or about July 31st, 1667,
¢ governments of said Charles IT and the United

of the Netherlands, all of the territories con-

by the English from the Duteh, including the ter-
of New Jersey above described in said lease and .
of June 23rd and 24th, 1664, were surrendered and
ned to the English- Crown. And this defendant
claims and respectfully snbmits that the territories
ered cannot and should not be so construed as
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Answer a o

to include any part of the said River Delaware within
compass of said twelve mile circle, or any portion of:
subaqueous il of the remainder of said river amd .
westerly of the geo cal center thereof.

11. This defendant believes that a doubt did arise
to whether the English Crown was not revested by
Treaty of Breda with the title and government of the
granted and conveyed to said James, Duke of
and by eaid letters-patent of March 12, 1664,
Charles II, King of England, by letters-patent dated
29, 1674, regranted and ree d fo said Jarnes,
of York, ‘lands and territory by the same
and by the same words as-[6] theretofore in
patent of March 12, 1664. And this
claims and respectfully submits, that if it shall

"by evidence in this eause, that said alleged

patent ever had legal existence and validity, that

and in that casé, by legal and just construction thereof,
it cannot and should not be so constrned as to inelude
within the express description of the lands and premises
therein contained, or to control any part of the bed of said
Delaware River within the compass of said twelve mile
circle, or any portion of the subaqueouns soil of the
mainder of said river and bay westerly of the geographical
center thereof.

12. This defendant does not know and cannot set forth
as to its belief or otherwise, whether or not by deed
March 18, 1673, said Lord John Berkeley to one
John Fenwick, in trust for one Edward Byllynge, all the
moiety or undivided one-half part or interest in and to
said tract of land called New Jersey. But this defendant
claims and respectfully submits that if it shall appear by
evidence in this cause that said deed dated March 18,
1673, had any legal existence or validity, that then and
that case, by legal and just construction theréof, it
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d not be 50 construed as to ineclude or e

part of the bed of said De re River within the
of said twelve mile cir¢le or any portion of the.
soil of the remainder of said river and bay -

of the geographical center théreof,

This defendant doés not know and cannot set forth
{a belief or otherwise, whether or not by deed

9, 1674, by deed dated February 10, 1674,‘.‘

Fenmck and said Sir Edward B d
William Perm, @ n Lawre and Nicholas’ Lue
an eqmtable inferest claimed by
said moiety ‘or one-khalf undivided
in -said
claims
if it shall appear by evidence in this e
deeds dated February 9, 1674, and February 10,

any legal existence or validity, that then and

by legal and just eon- [7] struction thereof,
and- should not: be so constrned as to include
any part of the bed of said Delaware River
vcompass of said twelve mile cirele or any por-
subaqueous soil of the remainder of said river
westerly of the geographical center thereof.

# Jdefendant does not know and cannot set forth

jef or otherwise, whether or not by deed dated

674, said James, Duke of York, reciting said
t of June ‘29, 1674, reconveyed unto the said

his heirs and assigns, the northerly por- <

tract of land called New Jersey, described as
of land adjacent to New England, and lying

to the westward of Long Island and Manhitis
I hounded on the east part by the main sea
of Mudson’s River, and extending southward as
vlain creek, called Barnegatt, being about the
wonn Sondy Point and Cape May, and bounded

223

40



10

40

26

Answey.

on the west by a straight line from said creek called.
Barnegatt, to a certain ereck in Delaware River next ad-:
j 1o and below a certain creek in Delaware

called Renkokus Kill, and from thenee up said Delaware
River to the northernmost branch thereof, which: is im 7
forty-one degrees and forty minutes of latitnde, and

by legal and just construction thereof, it cannot and

not be 80 construed as to de or control

the bed of said Delaware River within the

said twelve mile .ciréle or any’ portlon of ‘the

soil of the remaindér of said river and bay westerly of
the geographical center t,hereof

15. This defendant does not know and cannot set forth:
as to its belief or otherwise, whether or not said last men-:
tioned deed also conveyed all rivers; mines, minerals, w
fishings, hawking, hunting and fowling, and all royalties,
profits, commodities and hereditaments whatsoever to the
said land belonging or appertaining; with their and
of their ap- [8] purtenances in as full and ample & manner
ag the same were granied unto the said James, Duke

- York, by said letters-patent of June 29, 1674, and all

estate, right, title, interest, benefit, advantage, claim and:
demand of the said James, Duke of York, of, in

said lands and premises, or any part or parcel thereof,

the reversion and reversions, remainder and remaind
thereof. But this defendant claims and respectfully

mits that if it shall appear by evidence in.this canse that
said alleged indenture ever had legal existence or validity,
that then and in that case, by legal and just construction
thereof, it cannot and should not be so construed as to

224



7

control any part of the bed of said Delaware:

in the compass of said twelve mile cirecle or
of the subaqueous soil of the remainder of
nnd ‘bay westerly of the geographical center

defendant does not know and cannot set forth

ef or otherwise, whether or not by deed dated
676, between said Sir George Carteret,

Lawrie, Nicholas Lucag and Edward Byll-

g said letters-patent of March: 12, 1664, said

said premises so granted unto the said Lord
and Sir George Carteret as afore d, as

ts between themselves, and did then hold the
and to their heirs, as tenants in common
(eorge Carteret who was then seized of the
vided moiety or half part thereof, and reciting
es had agreed upon a partition of said traet
two parts, said Byllynge, Penn, Lawrie and
veyed unto said Sir George Carteret, his heirs
forever, the easterly part of New Jersey, to
‘0 hold the same in severalty, and the said Car-
Penn, Lawrie and Lucas, to their

, the westerly part of New Jersey,

o hold fo them, their heirs and assigns in
the bine of divi- [9] sion between said easterly
y parts being fully deseribed in said deed; or
‘not sgid parts comprised the whole of the
or tract originally conveyed by said James, Duke
rnid Berkeley and Carteret, and were conveyed
uppurtenances and privileges heretofore de-
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scribed with respect to the co ce of said whole tract.
by said James, Duke of York, to said Berkeley and Car-
teret. But this defendant claims and respectfully submits
that if it shall appear by evidence in this cause, that the
said deed dated July 1, 1676, ever had legal existence or’
validity, that then and in that case, by and just
construction thereof, it eannot and should not be so con-
strued as to include, refer to or control any part of
gaid Delaware River within the compass of said

mile circle or any portion of the snbaqueous soil of
remainder of said river and bay westerly of the
graphiecal center thereof.

17. This defendant does not know
as to its belief or otherwise, whether dated
Aungust 6, 1680, containing certain recitals, including said’
letters-patent of March 12, 1664, said lease and release of
June 23 and 24, 1664; said deed from said Loerd John
Berkeley to said Jobn Fenwiek; said deed from
and Byllynge to said Penn, Lawrie and Lueas; the sub-
sequent conveyance of interests to John Eldredge and
Edward Warner; the claims to said territory by the Duteh
and the reconquest thereof by the British; said letters-
patent of June 27, 1674, and further reciting that
the better extinguishing of all such claims and demands
as said Duke of York may anyways have of, or in-the
premises aforesaid called West New Jersey or any part
thereof and for the further and better settling, conveying,
agsuring and confirming the same, said James; Duke:
York, zonveyed unto Xidward Byllynge, William Penn,
Gawen Lawrie, Nicholas Lucas, John Eldredge and
ward Warner all that part, share or portion. of all those
parts, shares and portions of the entire premises so
granted by said Duke of York unto said John Lord Berk-
eley and Sir George Carteret, and their heirs as aforesaid,
as in and by and upon the said partition aforesaid was and
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ted in [10] said Penn, Lawrie, and Lucas and -

oirs, then agreed to be called by the name of
New Jersey, coiprising all that part of. New
‘Dordering .on said Delaware River and- ‘Bay, except

on thereof deseribed in the deed recited in para-

hereof. But this defendant.claims and respeet-: -

its that if it shall appear by -evidence in this

t the said indentures ever had legal existence

ity, that then and in that case, by lawful and -

thereof, they cannot-and should noet be

as to inclnde, refer to or contrel any part. -

“Delaware’ r within the compass of said .-
.circle or any “portion of the subaqueous- soil-
er- of said river b westerly of the:

center thereof.

8 defendant does not know and.carinot set forth

halief or otherwise, whether or.not said-last men-

also conveyed all the islands, bays, rivers,

forts, mines, quarries, royalties, franchises and

‘reversion, remainder, claim and demand whatso-
well in law as in equity, of him -the said James,
York, of, into and out of the same, or any
parcel of the same. But this defendant claims
submits that if it shall appear by evi-

n this eause, that the said- alleged indentures ever
existence or validity, that then and in that case,

| und just construction thereof, they cannot and

not be so construed as to. include or comtrol any -

tlic bed of said Delaware River within the com-

{. xnid twelve mile cirele or any portion of the
us 80il of the remainder of said river and bay
of ithe geographical ecenter thereof."
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19. This defendant does not know and cannot set for
as to its belief or otherwise, whether or not said last
tioned deed also conveyed all and every such the s :
powers, authorities, jurisdictions, governments and other -
matters and things whatsoever, which by the said re-
spective recited letters-patent, or either of them, are and
.10 were granted or intended to be granted to or exercis
: by the said Duke of [11] York, his heirs, assigns,

deputies, officers or ts, in, upon or in relation unto.
the sald premises thereby confirmed or intended to-
confirmed, and every’ of them, in case the same were
in the actual seizure of York.
this defendant claims and ts that if
shall appear by evidence in ‘this cause, that the said al-
leged indenture ever had legal existenice or validity,
then and in that case, by lawful and just construction
20 thereof, it canunot and should not be so construed as to’
include or control any part of the bed of said Delaware
River within the compass of said twelve mile circle. or
any portion of the subaqueous soil of the remainder of
said river and bay westerly of the geographical center
thereof.

20. This defendant does not know and cannot set forth
as to its belief or otherwise, whether or not by deed of =
surrender dated April 15, 1702, and accepted April 17,

30 1  the of New Je the pr
e of J for th and ,
heirs, did surrender and vield up unto Anne, Queen of
England, all sovereignty and powers of government
to Jersey granted by Charles II, King of England,:
to James, Duke of York, and by said Duke of “York' to
the sald proprietors, or their predecessors, and whether
or not thereafter until the war of the Revolution, the
territory of New Jersey was governed by the English
monarchs under governors appointed thereby; or whether
40 or not said alleged surrender was ever legally made or
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delivered unto Anne, Queen of England.
defendant claims and respectfully submits that
| appear by evidence in this cause that said
of sarrender ever had legal existence or
thai then and in that case, by just and Iawful
thereof, and of the alleged evidences of the
title of the complainant to the premises in
1his cause, the said alleged surrender cannot
not be so construed as to include or econtrol
the bed of the Delaware River within the

the said twelve mile circle, or that portion

neous =oil of the remainder- of said. river

of the er ;
[12] P 'y

‘West New Jersey could not then and théreby",

10 the said Anne, Queen of FEngland, a more
title or other, or more extended rights or
government, or over other territory than the
the rights and powers of governments and terri-
netually invested in them.

8 defendant admits that as a result of the
Revolution which followed the Declaration of
nnce on July 4, 1776, the State of New Jersey
nnd ever since has been a free and independent
of all the rights thereof and vested with
overy power of government in and over the
thereof and the tidal waters adjacent thereto,
ately before the Revolution were vested
of England. But this defendant expressly
t by virtue of any of the premises that said
nant- became vested with any power of govern-
or over the tidal waters adjacent to the territory
Blate of New Jersey, so far as the said tidal
nre included within the compass of the twelve
« ns aforesaid, or westerly of the geographieal
{ the remainder of said river and bay.
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92. This defendant denies at the time of qald Revolu~f=:‘ffi§§

tion of the e

the ers the b

on either side, fromm Trenton to the main sea at
mouth of the Bay at Cape May, belonged to and
vested in the Crown of England, in trust for the

and possession of the subjects of the King; and

by virtue of said Revolution and the resulting inde--
pendence of the State of New Jersey, and by virtne
the Treaty of Paris, negotiated between the King '

.. Great Britain and the United States of Ameriea,

signed at Paris September 3, 1783, that portion of
the - re er

t of N sey d 3 the
thalweg thereof and the high water mark on thg easterly:
shore became and has ever sinee remained vested, in fee
simple, in the. state of New Jersey, and that the
ing portion thereof westerly of the thalweg thereof to
the high water mark on the westerly [13] shore be:

came and has ever since remained vested, in fee simple,
in the State of Delaware.

Baut on the contrary, this defendant avers and respectfully
submits that at and immediately before the time the
Revolution took place, so much of the bed of the said
Delaware River as then was and now is included within
the compass of the said twelve mile cirecle and all that
portion of the subaqueous soil of the remainder of:
river and bay westerly of the geographical center theteof
helonged to and was vested in the proprietors of the land
and the said river and soil thereof included within
compass of said twelve mile circle and westerly of
geographical eenter of said river and bay south -of said
twelve mile ecircle, by a title derived from the Crown of
England, and hereinafter fully set forth; that by

of the said Revolution, the said independence of the State
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re, and the Treaty of Peace between the King
Britain and the United States of America, con-
Paris as aforesaid, all that portion of the bed
lnware River, sitnate between the States of New
Delaware, included within the compasgs of the
ve mile circle, and all that portion of the gaid
bay south-of said twelve mile circle westerly
center thereof, became wvested, in

in the State of Delaware; and that so the |

said portion of the said river .and bay, this
respectfully submits, has ever since continued

This defendant d sub- _
pinee July 4; 1 d had

entitled to the sole and exelusive interest
of the waters, between the State of New Jersey
Btate of Delaware, of such river as are included
compass of said twelve mile circle, and in the
said river and bay south of said twelve mile
terly of the geographical center thereof, subject
the common rights of navigation thereof, and bath
:role and exelusive jurisdiction in and over the
This defendant avers that it hath at. all times
d on behalf of this defendant that Charles I,
Kngland, by due and authentic letters-patent
date March 22, 1683, [14] did grant to his
the Duke of York, ‘‘All that the Town of New
.otherwise called Delaware, and fort therein, or
situate lying and being befween Mary-
New Jersey, in America; and all that tract of land
thin the compass of a cirele of twelve miles
snid town, situate lying and being upon the
River, and all islands in the said Delaware
nd the said river and soil thereof lying north
part of said ecircle of iwelve miles

seid town’’; that said patent was duly and-

mnde and duly and legally delivered by the said
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King Charles II to the said Duke of York, and that the
same has ever since the said making and delivering there-
of continued to have legal existence; and that by legal
and just construction thereof said patent-may and should
be construed to include and control the part of the bed:
of said river lying northerly and easterly of the middle-
of said river, and all rights of jurisdiction of said river,
so far and to such an extent as the said part of

bed of said river and the waters thereof are

within the compass of the said twelve mile ecircle.

mission appointed by the Legislatare of the defendant
for the purpose of framing a compaect looking to
amicable termination of a dispute then pending over the
boundary line in question. And that on February 13,
1905, the Legislature of the defendant appointed .a like
commission for that purpose. And that after a number
of conferences said commissions- agreed upon concurrent
jurisdiction by the plaintiff and the defendant over. the
waters of the Delaware River and Bay butl were
to agree upon the question of boundary or upon the
torial rights of the parties therein. And that an agree-
ment or compact respeetmg jurisdietion over said
was signed by the commissioners, and ratified by.the
Legislatures, of the plaintiff and defendant, respectiyely,
and approved by an act of Congress. And that ‘said
ent or co sly pro d pil
contained (16] Pl g,
ing or taking of oysters, clams or other shellfish or:inter-
fere with the oyster industry as then or thereafter carried
on under the laws of either State, and that each State
should on its own side of the.river continme to -exercise.
riparian jurisdiction of every kind and nature and to
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nts, leases and conveyances of riparian lands
{y under the laws of the respective States. .And

wns algo expressly ‘provided in said agreement

¢t that nothing therein contained should affect
al limits, rights or jurisdiction of either State
over the Delaware River, or the ownership' of
soil thereof, except as therein expressly
But this defendant expressly denies that said
settled or attempted to seftle or fix the
line between the State of New Jersey and the
aware.

defendant admits that the dispute between the .

ond the defendant and their officers and citizens,

, concerning the boundary line betweer the two
the Delaware River and Bay and concerning the

ownership of the bed of said river and bay as

States, has existed for many vears and the
has arisen from time to time and negotiations
conducted between the plaintiff and the defend-

boetween commissions appointed by the Legisla-

respeetively, for the purpose of settling the
il the plaintiff, by leave of this court, filed its
plaint againet the defendant on March 13, 1877,
the true boundary line between the plaintiff
ofendant might be ascertained, declared, defined
tunlly established, and that the - ts of the
the bed of said river and the territorial extent
t be ascertained, declared and es hed.
un answer was filed therein on:October 14, 1901,
icntion thereto was filed November 26, 1901,
1 was discontinued by consent of the parties,
provisions of an agreement or eompact between

in. 1905 and the question of boundary and ter-

nerghip were left undetermined.
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[16] 25. This defendant does not know and canmot
forth as to its belief or otherwise, whether or not ever
the year 1799 the Legislature of the plaintiff has

and had in force statutes regulating the'oyster
within its territorial limits, including Delaware River
Bay, and whether or not since the year 1899 said

has been regulated by the plaintiff through a

which, since the year 1915, has been and is now known
the Board of Shell Flshenes And whether or not in

now maintains extensive oyster beds along the

side of t g

fendant d

virtue of any of the premises of the said compl

came seized of that part of the Delaware

the compass of said twelve mile circle, or that portion
the subaqueons soil of the remainder of said. river and
westerly of the geographical center thereof.

26. This defendant does not know and cannet set
as to its belief or otherwise, whether or not during all
this {ime the citizens and residents of the plaintiff
and by virtue of the authority. conferred and
issued by the plaintiff have improved the eas
of said river and bay throughout the entire
by erecting dikes and embankments and the
of wharves, docks, piers and other structures which
remained in the continuous and uninterrupted useé’
possession of said citizens and residénts. But this
fendant claims and respectfully submits that even if
citizens and residents of the State of New Jersey in
localities and in ihe manner set forth in the said Bill
Complaint have improved the easterly side of said ri
and bay throughout the entire extent thereof by
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d vmbankments and ihe construction of wharves,
,-and other structures which have remained in
nnd uninterrupted use and possession of said

residents, it cannot and should not be held

In Inw or in equity in any event to affect in any

or to any extent the title or right of this de-
-or its jurisdiction over, any portion of the soil
the said river, or of the waters thereof included
compass of said twelve mile circle and that
#pid bay or river west of the geographical een-
i and that the State of' New Jersey canmot

rights, privileges, franchises, powers, or es-.

of them, of auy and every nature and: descrip-
‘any appendants or appurtenances to them or
appertaining, of the State of Delaware as
of thern existed at the date of the adoption
tution of the United States, or otherwise how-
ire any part or portion of such territory, juris-
privileges, franchises, powers of estates,
thom, of any and every nature and description,
dants or appurtenances in them or any of
of the State of Delaware, unless and
be und shall be shown that the Congress of
Btates and the several Legislatures of the
aw Jersey and Delaware have expressly and
sented: thereto. And this defendant further
‘rorpectfully submits that the said ¢ inant
ve any title to, or any jurisdiction over any
in dispute in this camse as against the
preseription.

defendant does not know and cannot set forth
of or otherwise, whether or not the oyster in-
Ahe plaintiff in Delaware River and Bay is of

235

10,

20

40



10

20

30

40

38 -
Answer.

great actual and potential value and now prodnces an-
nually four million bushels of oysters of the annual

of approximately seven million dollars. And that
plaintiff has appropriated and expended therein a
mately one million dollars and the citizens of the

have invested therein and in the equipment and facilities
necessary thercfor and mcldent thereto upwards of fifteen
million dollars.

28. This defendant does not know and cannot set

as to its belief or otherwiss; whether or not

of of

of | e
waters of the easterly side.of the th eg of bay
took seed oysters to the extent of many
bushels from the bed of the bay claimed to be d
fee simple by the plainliff. But this defendant avers
during the month of May, 1925, it was the owner of
said Delaware Bay to the geographical ceuter thereof and
had a right to take seed oysters from said bay west
the geographical center thereof.

28. This defendant believes that the portion of the
Delaware River and Bay from which citizens of the de-
fendant claim the right to take oysters from lands
by the plamtiff comprises a large area which
annually seed oysters of great value, being a
part of valuable seed oyster beds, which are the
natural oyster beds from which plaintiff- and its
can obtain an annual supply of seed oysters for
more than thirty .thousand acres of land leased by
plaintiff to its citizens and now under cnltivation by
in the Maurice River Cove on the easterly side of said bay.

80. This defendant believes that by Joint
No. 4 entitled ““Joint Resolution relating to the houndary
controversy between the State of New Jersey and the
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npproved March 28, 1927, the Legis-

fl appointed a commission to confer

of the defendant for the purpose

or agreement between said States

t thereto to be submitted to the

respectively, for action thereon

all controversies relat-

the pl and the

respective rights in the Delaware

‘that n similar commission was &dp-

ture of the de and said com-
tions for a period; but w

questions submitted for their

believes that by a report dated
on appointed by the Legisla-

ff reported that meetings had been’
on appointed by the defendant but

. agreement, and recommended that
ry lne controversy between the

lo the Attorney-General to the end
“should be taken to fix and deter-

believes that on April 17, 1929, by
tled ‘‘Joint Resolution concerning
 the States of New Jerséy and
River and Bay,”’ approved May

of the plaintiff instructed its At-

te such legal proceedings as may
and establish the boundary line

-and the defendant.

hplioves that the defendant and its
in the present claims of title {o the
ol by the plaintiff on the easterly
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side of the thalweg of said Delaware River and Bay, have:

~ which canmot be settled or dete d by any legal
Y. 10- other than by resort to this Honorable Court.

: 34. This defendant admits that the plaintiff claims
in fee simple to the bed of said Delaware and
which divides the States of New Jersey and

from the thalweg thereof to the high water mark om

20

" Declaration of Independence, the American Revolution
the Treaty of Paris, aforesaid, and under and by
of the common law of England as existing and
at that time both in England and in the British
in America and which was adopted by the plaintiff and
[20] defendant upon attaining their independence, and
ever since existed and been applied by tha courts .of
plaintiff and the defendant.

20 And this defendant, further answering, saith that
true title, jurisdietion, government . and sov
over, in and {o that portion of the River.D e
and being within the limi
as hereinbefore set forth
are vested in this defendant by the means
stated.

1.—The title by discovery of the Atlantie Coast
North America, at least as far south as Virginie, is
ao 2nd, as this defendant is informed and believes,
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o have been acquired by England by force of the
ulong said coast, of Sebastian Cabot in or about
1497-8. That part of the coast which now -con-
the State of Delaware was, as this defendant is
and believes, visited i or about the year 1606
n John Smith, an English' Navigator, and in or
year 1611 by Lord Delaware, the English Gover-
Virginia; but neither of them landed, merely sailing
ware Bay and departing. After a similar visit
in or about the year 1609, Henry Hudson, then
oyment of & Dutch Company, and ssiling under

:of the N went no d to the Bay
and naviga  the Hudson
which, his report, in the fol-

year (1610) the Dutch took possession, and estab-.

ous trading posts, including one at the site of *

of New York and one at the site of the City of

“which were respectively known under the Dutch

as Fort Amsterdam (afterwards New Amster—
Fort Orange.

this defendant, further é,ns:ﬂerihg; gaith t
after the establishment of the Dutch settlements
.York on the Hudson River, then called the North
s hereinbefore set forth, there were vepeated and
efforts by the same people to establish settle-
ihe Delaware River, then called the South River,
ex-"[21] plored so far as the Schuylkill; and
lish other settlements easterly from New York

th cut River, both of

c thereto were settl
-k part of the colony having its headguarters and
paint of authority at and in the settlerment on or
City of New York, then designated as New Am-
v During the period of upwards of fifty years
, all of said territory, including the territory
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composing the present State of Delaware, and the River -
, th tv elve mile circle, was known as_ >
erl and was claimed and, except as
herein stated, governed as and for a colony of the States. s
General of the United Provinees of the Netherlands, or-
under the authority thereof. And this defendant is in-
formed and believes that during the said period of Dutch
supremacy, as early as the year 1622 or 1623, there were .
settlements by the Dutech from New Amsterdam on the
easterly side of the River Delaware. In the year 1

is the Town of Lewis, then called Ho ,
lished & colony, which on his retun in the following year;
he found hiad been exterminated by the Indians. And this
defendant further avers that. a patent for the lands so
acquired by the said Godyn were issued directly from the
government. of the States General of the United
lands, by the Director and Couneil of the Colonial Gov-
ernment, whose seat was on the island of Manhattans,
that other patents for lands in Delaware were from
to time issued by said Colonial Government, all of which
always have been and still are recognized in the State
are the f le
to ch e.
fendant craves leave to refer to the said patents
that the same when proved at the hearing -of this cause
may be taken as a part of this answer.

And this defendant furthier answering saith that in or
about the year 1638 a Swedish expedition under
Minuit, [22] formerly Governor of the New
lands under the Duteh Sovereignty, arrived in the
ware River and eommenced to establish settlements on
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thereof and built a‘ fort named Fort
.or near the site of the present ecity of
The settlement of the Country by the Swedes
about the year 1647; but immediately after
of Minuit, the Dutch authorities of the
protested a st the Swedish opera-

title of the United Provinees. of the Nether-

in the Delaware River  the land now con-

‘Btate of Delaware, and of over which the
ownership, jurisdiction. and go

These protests not h g received the

who after the departure of Minuit had

of the Swedish settlements known as New

to the right of the Swedes to interfere in a
by the Duteh as an appendage or appur-

the colony which had its seat of government
msterdam. Thereupon, Director Stuyvesant
Casimer, at or near' New Castle, which action
patilities with the Swedes, who under Johan
had then succeeded Prints, took said fort

the year 1654; and, the hostilities continuing,
August thirty-first, 1655, Fort Casimer was
the Dutech, to whom also & few days after
stina also surrendered, As the result of these
the Swedish settlements formally acknowl-
rovereignty of the Duteh as established at New
am, and formal articles of the terms of the sur-
ere executed under date of September eleventh,
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1655, as to Fort Casimer, and September twenty-fifth
the same year, as to Fort Christina. Provision was
therein for the protection of Swedes who chose to
and for the return of - [23] those who wished to go
to Europe. All of which will appear from the
referred to and a multitude of others relafing to
government of the Delaware Country and River
Dutch Colonial Government of the Netherlands, to
when cited at the he g of this cause; this
craves leave to refer and pra.ys that they. may

as part of this answ ..

And thisd  aot furth . the ‘a'l'and

lands, and continned to' be -further: settled by- e
migration promoted” and asslsted by .the Government
the United Provinces of the Netherlands and the
of Amsterdam, and further that such government
tinued undisturbed and unchallenged from sany
until the conquest of the New Netherlands by-the
forces under James, the Duke of York, hereinafter
tipned and set forth.

3.—Charles the Second, King of England, in
of the English title by discovery and partial
of the_territories therein deseribed, granted his
patent to his brother, James, the Duke of York,
date the fwelfth of March, 1664, which letters patent
those alleged, inentioned and deseribed in the said
of Complaint; and this defendant hereby refers to
said letters patent as a whole and makes the same a
of this, its answer. 'That pursuant to the p
authority in said letters- patent contained, the said-
of York did duly constitute and appoint, by his
sion duly issued, dated on or about the second day
April, 1664, Colonel Richards Nichols to be his
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within the lands, islands and places in said

t mentioned and granted, to perform and :!

and every the powers which were by the

patent granted to the said Duke; as by

the sald commission, produced in this
‘more fully appear, and which this defendant
be taken as a part of this its answer.

on or about the twenty-fifth day of the
1664, the said Charles the Second, issned
commission to the said Colonel' Richard
Bir Robert Carre, George Cartwright and
to visit certain of the Colonies of
America aceom-
letters of which
ssioners -were directed to redmnee to subjec-
to the Emnglish Crown the Dutch at
-and elsewhere within the Colonies and terri-
ed by the King. And this defendant refers
commission and letters of instructions and
‘the same may, when produced in: this ease,
a part of. this, its answer.

the date of said letters patent, and in or
month of September in said year 1664, the
8aid territory described in said letters patent
ey and actual government of the Dutch,
and surrounding their then seat of govern-
Amsterdam, otherwise and later called New
under the eommission aforesaid, to said Nichols
conguered by the . power of the
said Charles the Second. - That at

‘of the said conquest, the said Bay and River
and the territories lying upon the west side
and constituted a dependency of the Dutch
aving its seat of Government at said New

i which said Government, for many years as
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, had had cis d then

all the ri P of a
of and over the soil and waters of the said
Delaware and said territories adjacent- thereto, and
jurisdietion, whether
all government and
over the said river Delaware, the soil and waters
and said territories adjacent thereto. That in or
the month
and River

by the military power of the said

the inh s thereof submitted

the authority of said- King, -and took  oaths of
allegiance to him and his- Governor.

of Breda, made on or about the thirty-first

1667, between the English and Dutch, all the terri
conquered by the English as aforesaid, including
premises here in dispute, were confirmed to the
That from the -year 1664 until the year 1673, the
and River Delaware and the said territories lying
cent to and west thereof, including the premises here
dispute, constituted a dependency of, and were

in all particulars by the Government of the Duke of ¥
at New York, and the said Duke of York and his
government during said period had and exercised
government and rights of government, all
whether legislative, judicial or executive; over said
River and Territory, as such a dependency as

and over all of the inhabitants thereof, and all
every of the rights of a proprietor of, in and over
soil and waters of said River and Territory, including
premises here in dispute.
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{ the month of July 1673, the terri-

t of which was at New York,

the military power of the States
ince of Orange,  whereupon withont
of military force; the Delaware de-
deseribed, inclnding the premises here
-direet consequence of the conquest of
t at New. York, alse fell into
occupied as the territory of the
Provineces of.the: Netherlands; and
dependency, in the same year, in

said reconquest:  New York and
and for the space of about seven
the governors and government of the
‘had and exercised all' government and
all juris ; etherl
and all e of the
over the said River Delaware and
thereto, as a dependency of the
-8t New York, and in and over the soil
d River and Territory, including the
dispute.

Treaty of Peace, signed at Westminster,

month of February, 1674, the territory of

‘of Government was at New York as afore-
e snid dependency of the Bay and River

d Territories adjacent thereto, were re-
former proprietor; and by virtue of which
River Delaware and the lands adjacent

¢ west, were restored as a dependency to
of the said Duke of York, who as
thereafter governed the same and ex-

in, and the rights of a proprietor over,
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the same, in manner and form as he had theretofore
before the said reconquest of the saame by the said
General o

7—That thereupon, in order to make good end
and establish the aforesaid grant covered by the
letters patent- of the said date of the twelfth of
1664, the said Charles the Second, King of Fngland, by
letters patent, bearing date on or about the twenty

first of the said patents and no others, except those

the date; to. last mentioned patent this
fendant refers, as a whole, and makes the a part
this, its answer. - o

8 —That in the year 1680, William Penn petitioned
Charles the Second to grant him Letters Patent for
tract of land in Amerieca, lying north of Maryland, on
east bounded with the Delaware River, on the west
as Maryland, and northward to extend as far as plan
That said petition was referred by the said King to-
Lords of the Committee of said King’s most
Privy Council for the rs of Trade and the
who considered the same from about the month of
1680 until about the month of Marech 1681. That
other persons consulted by said Lords ef said Commi
as to said grant, was [27] his Royal Highness the
of York, in consideration of his recognized possession
and title o the lands and premises involved in said
tion and the proposed grant thereunder. That the

‘erly boundary of the proposed grant was fixed and

termined by the said Lords of sald Committee, and
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Justice North, upen their reference of the same
.only upon the consent and approval of the said
who was. by them conceded to have held

ever sinece the.conquest of New York by

5, as an appendix and part of the govern-

ew York, all that Colony or Plantation known
of Delaware Colony, or more particularly,
Colony. And this defendant craves leave to
every of the minutes, acts and proceed-

o said Lords of the C ttee of said King’s
orable P Coancil for the irs ‘of Trade

the gaid D and of all other persons,
the said petition. and the consequent Royal
e territory and Provinee of Pennsylvania, and

the same may, when produced in this cause,

a part of this its answer. .

King Charles the Second, by letters patent
great seal of England, bearing date the fourth
arch, 1681, and published by royal proclamation
day of April 1681, granted unto William

heirs and assigns, upon his petition aforesaid,
tract or part of land in Ameriea, with all the
therein contained, as the same is bounded. on the
Delaware -River, from - twelve miles distance,
of New Castle Town, unto the three and
degree of northern latitude if the said river doth
far nortbward; then by the said river so far.-as
tend, and from the head of said river the eastern
to be determined by a meridian line, to be
from the head.of the said river unto the said
fortieth degree, the s2id lands to extend west-
degrees in longitude, to be ecomputed from
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the said east- [28] ern bounds, and the said lands to
be bounded on the north, by the beginning of the three and
fortieth degree of northern latitude, and on the south,
by a circle drawn at twelve miles distance from New
Castle northwards and westwards unto the beginning of
the fortieth degree of northern latitunde, and then by a
straight line westwards, to the limit of longtitude above
mentioned. That by the same charter, the territory of
Pennsylvania was erected into a province, and appropriate
powers of government thereof were conferred upon Wil-
liam Penn and his heirs., And this defendant prays leave
to refer to said letters patent and charter and that the
same may be taken as a part of this, its answer.

10. That James, Duke of York, made and executed an
indenture, deted the twenty-first day of August, 1682, to
aid n, wher isT d that, his Royal

nes gand d ous the traet or part

of land called Pennsylvania should be granted and assured
unto the said William Penn and his heirs, and for that
purpose having signified and declared his assent thereto
to the Right Honorable the Lords of the Committee of
Plantations, his said Majesty by his letters patent under
the great seal of England, hearing date the fourth day
of March in the third and thirtieth year of his reign,
for the considerations therein mentioned, did .grant
unto the said Willkam Penn and his heirs, all that tract or
part of land in Ameriea, with the islands therein eon-
tained and thereunto belonging, as the same was bounded
and described in and by the said Letters Patent and
therein called Pennsylvania, together with the several
royalties, franchises, jurisdictions and privileges therein
contained, and that his Royal Highness, for the con-
sideration therein mentioned, was willing and pleased to
confirm and make any further assurance of the said tract
of land and premises unto the said William Penn and his
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therenpon, by said indenture, said Duke re-
ersed and forever quit claimed unto William
‘heirs and assigns, all the estate, right, title,
services, duties, payments, property, claim
whatsoever, of his Royal Highness, of, into or
-gaid tract of land and all and singu- [209] lar
lands, islands, tenements, hereditaments and
comprised 1 the said recited letters patent
the bounds and®limits theréin mentioned, to
hold the said tract of land, rents, ‘services,
and premises unto the said Penn,’

granted, bargained and sold unto Wil-
that the town of New Castle, otherwise called
and all that tract of land lying within the
circle of twelve miles about the same, situate,
bemg upon the River Delaware in Amerlca,
ndg in the said River De¢laware and the said
#oil thereof lying north of the southermost part
circle of twelve miles about the said town,
all rents, services, royalties, franchises and
all the estate, intérests and powers whatsoever
Highness in or to the same, to have and to
-snme granted; or intended to be granted, town,
to William Penn, his exeeutors, administra-
asnigns, for ten thousand years from the
ate, without impeachment of waste, at a yearly
shillings. And this defendant hereby refers
deed of lease and prays that the same, when
in this cause, may be taken as part of this, its
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12.—By a deed sealed and delivered in the presence
witnesses, bearing date the twenty-fourth day of
1682, the said James, Duke of York, demised, granted,

the same, situate, lying and b apon the Biver

1 a deed sealed and -deh the pr e
witnesses, bearing date the twenty- fourth day of
1682, the said James, Duke of York, npoit due
tion, , sold, let and to -farm let unte -the

Penn all that iraet of land npon Delaware

and Bay, beginning twelve miles South from the Town
New (astle, and extending Seuth to the Horerkilns,
wise called Lopen, together with free and undisturbed
and passage into and out of all harbors, bays, waters,
rivers, isles and inlets belonging to or leading to the
together with the soils, fields, woods, underwoods,
tains, hills, isles; lakes, rivers, rivulets, bays and
situate in or belonging unto {he limits and bounds
said, with all the rights of the Duké to the s , to-ha
and to hold for the space of ten thousand years; i'n
deed the said William Penn covenanted inter alia to
one-half the profits of the office of Registry &c., to the
Duke, who also reserved a right of distress for his
And this defendant refers to the said deed of lease
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the same may, when. produced in this cause,
a part of this, its answer.

deed of feoffment, bearing date the twenty-
August, 1682; the said James, Duke of York,
on therein mentioned, did bargain, sell,
.eonfirm unto the said William Penn, his heirs
forever, all that the town of New Castle, other-
‘Delaware, and all that tract -of land lying
pags or circle of {welve miles:about the same

and being upon- the . De are, in
islands in the said r Delaware, and
soll thereof, north’of the southern-

; and all the estate, right, title, interest;

, claim and demand whatsoever, of his
of, in ‘or to the same, or any part

; saving always .and reserving to his
his agents and servants, free use of.all
passages into, through and out of the bar-

, and every part and parcel thereof; to
the said town and cirele of twelve miles
the same, islands, and all other the before
intended to be hereby bargained premises,

urtenances, unto the said- William Penn, his-

8, to the only use and behoof of him the
Penn, his heirs and assigns, forever, yielding
therefor yearly and every year unto his said
his heirs and assigns,” the sum of five
money of England, at the feast of St.
Archangel, only.

by said indenture his said Royal Highness,
his heirs and assigns, did covenant and grant
the paid William Penn, his heirs and assigns,
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that his said Royal Highness, his heirs and assigns,
at any time or times thereafter, during the space of
years next ensuing the date thereof upon the

at the costs and charges in the law of the

such further act and acts, conveyances and assurances
the law whatsoever, for the further comveying and
suring thé said town and circle-of twelve miles of
about the same, and is] ds, and all other premises,
the appurtendnees, unto the: said Williamn Pexn,

and assigns, forever,

of the said William

Teason advised,

Esquire, and Ephraim Harman, of New Castle
gentlemen, joi and ei ' of them severally, his
and lawiully attorneys, and by said presents, did

grast unto the said John Moll and Ephraim Harman,
said at-  [32] torneys, or. either of them, full power-
authority for him, and in his name and stead, into all
singular the premises thereinbefore mentioned, or
tended to be thereby aliened, enfeoffed and confirmed,
into every or any part or parcel thereof, in the name
the whole, to enter, and quiet and peaceable possession
seisin thereof; or of any part or parcel thereof,
name of the whole, to enter and receive; and after
able possession thereof had and taken as aforesaid, -
deliver quiet and peaceable possession and seisin th
or of any part or parcel thereof, in the name of the

to the said Wiliam Penn, his heirs or assigns, or to
or their lawful attorney or attorneys, sufﬁmently

to receive and take the same, and him or them to leave
the quiet and peaceable possession thereof;, according
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ton{ and meaning of said presents, And his
ness did further thereby allow of, ratify
whatsoever the said John Moll and Ephraim
.gnid attorneys, should lawfully do or cause to
and about the premises; by virtne of said
be as good and effectual in the law, to all in-
whatsoever, ag if his said Royal High-
e the same in his own person, or had been
doing thereof.

ant craves leave to refer to the whole of

deed or indenture of feoffment, bear-

twenty-fourth day of st, 1682, the same

~of York, for the due counsideration therein
bargain, sell, enfeoff, and confirm unto the
Penn, hig heirs and sssigns forever, all that
upon Delaware River and: Bay, beginning
south from the town of New Castle, other-
Delaware, and extending south to the Whore-
ine called Cape Henlopen; together with free
rhed wse and passage into and out of all
waters, rivers, isles, and inlets, belonging to

‘40 the same; together with: [33] the soil,
8, underwoods, mountains, hilis, isles, lakes,
bays, and inlets, situate in or belonging

imits and bounds aforesaid; together with all
erals and all the estate, interest, royalties,
powers, privileges and immunities whatsoever,
Royal Highness therein, or in or into any part
ereof ; saving always and reserving to his said
his agents and servants, free use of all

¥ nnd passages into, throngh and out of the said
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bargalned premises, and every pait and parcel thereof;

ag shall be made -or-raised upon, or by. reason of
premises: or.any part thereof. And in. .deed, his
Royal Highness reserved a nfrht of distress for
arrears sald_mql of said profits.

And his said Royal Highness for kimself, his heirs an
asgigns, did further covenant and grant to. and -
said William Penn, his heirs and assigns, by said
that his said Royal Highnesg, his heirs and assigns,
at any time or times thereafter, during ce’
years n the date thereof upon the uest
at the costs and charges in the law of the zaid _
Pein, his heirs and [34] assigns, do, make, and execute,
or eause or procure to be made, done and executed, all and
every suck further act and acts, conv s aud-assor-
ances, in the law whatsoever, for the further conveying
40 2nd assuring the said tract of land, and all and singmlar
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in the law of the said William Penn, his
should be reasonably advised or required.

Royal Highness further theréby made, .¢on-
John Moll of New Castle aferesaid,

raim Harman of New Castle afores
and either of them .severally, his trae
and thereby did and grant unto
and Ephraim Harman, his said at-

thereof, in the name of the whole, to
after peaceable possession thereof
oresaid, to deliver guiet and peaceable
gin thereof, or of part. or parcel
of the whole, to the said William Penn,
or to his or their lawful attorney or

authorized to receive.and take the:

‘them to leave in the quiet and peaceable
according to the true intent and mean-
ts. And his said Royal Highness did

and confirm, whatsoever the said

Harman, his said aitorneys should

to be done, in and about the premises;
ts, to be as good and effectual in
and purposés whatsoever, as if his
done the same in his own person, or
the doing thereof,
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And this defendant hereby refers to the said
of feoffment and prays that the same may, when
in this cause, be taken as a part of this, its answer.

[85] 16.—That on or about the twenty-eighth day
October, 1682, the said. Penn, either in
proper person or by his attorney, did demand and the
John Moll and Ephraim Harman, or one of them, being
said Duke’s attorneys for such purposes, duly consti
as aforesaid, did with great form'and solemnity,
and leave the said William Penn in the quiet and

said liveries of seisin, and prays that they may
produced in this canse, be taken as parts of this,
answer.

17-—That on or zbout the said twenty-eighth day
October, 1682, the inhabitants of the town of New
upon Delaware River, having heard the indenture
made between his Royal Higliness, James, Duke of
&e.; and said William Penn, wherein said Duke
his right and title to New Castle, and twelve miile
about -the same, with all powers and jurisdictions,
serviees thereunto belonging unto the said William
and having seen by the said Duke’s appointed
John Moll and Ephraim Harman, both of New
possession given, and by their governor, the said
Penn, possession taken, whersby they were made su
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to the said William Penn, did in the
2(God, solemnly promise to yield to him, the
Penn, all just obedience and {o live quietly
his government. That of the said
submisgion to the said William

was made and signed by said

the town of New Castle, or by representa-
which said memorandum, or -8 dume record
8. to this day. And this defendent hereby
said memorandum of said  oath of -al-
bmission, or t6 [86] the record thereof;

" the same when produced in .this cause,

territory and River Delaware included
mile circle, to the said William Penn,
sometime in the month of November,
Duke of York’s Commander-in-Chief and
at New York; issued a proclamation,

, addressed or directed to the several
peace, magistrates, and other officers at
Jones, Deale, alias Whore Kill, at Dela-
any of the bounds and limits mentioned
ted indentures of feoffment to the said
Said order or proclamation recites that
had been graciously pleased by in-

"his hand and seal, bearing date the twenty--

Avgust, then last past, for the eonsidera-
to bargain, sell, enfeoff, and eon-

Penn, Esquire, his heirs and assigns
‘town of New Castle, otherwise called
all that tract of land lying within - the
role of twelve miles about the same, with
the river and the soil thereof lying north
part of the said circle, and all rents
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and serviees, royalties, franchises, duties,
privileges and liberties thereunto belonging, and by
indenture of the same date, for the consideration
likewise mentioned, had also bargained, sold,
and confirmed umder the said William Penn,
his heirs and assigns forever all that tract of land
Delaware River and Bay, beginning twelve: miles
from the town of New Castle, otherwise called
and extending south to the Whore Kills, otherwise
Cape 16 Lopen, with all isles, rivers, rivalets, bays
inlets, royalties, franchises; powers, privileges, and-
munities
pointed
an, gentleman, to deliver to him, the said
Penn, free and actual possession .of the premises,sas by
said indentures; there
‘20  mander-in-Chief and
approved -of and’ entered in the public records of
Province, did and may more at large appear; and
proelsmation further recited that the said
Chief and Council being thereby fully satisfied of the
William Penn’s ‘right to the possession and
of the premises; whereupon the said order or
tion proceeded, that the said Commander-in-Chief
Council theretofore thought fit and necessary to’ si
and declare the foregoing to the persons to whom
proclamation was addressed, to prevent any doubt
tromble that might arise or accrme, and to give
their thanks for their good services done in their
offices and stations during the time they remained
his “Royal Highness’ Gov t; which proclamati
concluded as follows: ‘‘Expecting no. further
than that you readily submit and yield all due
and conformity to the powers granted to the said
Penn in and by the said indentures in the
40 and enjoyment of which we wish you all happiness.’’

40
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refers to the said order or proclamation
record thereof, and prays that the same may,
in this cause be taken as 4 part of this

the Duke of York having, by each of his
of feoffment of the .twenty-fourth of
covenanted with the said William Penn to
forther assurance of the premises

the said recited indentures of feoffment

the said Duke of York, did in pursnance

of his sdid ecovenants; very shortly.

of the said feoffments make his a
King, -Charles the Sec for a’ more
éxpress nt under: the great seal: of
said lands and waters co ed the
and since called the three lower counties.
re and obtain the same.

.to the said application of the said Duke
gaid King, Charles the Second; by his
under the great seal of Hingland, bearing

on or about the twenty-second day
was in the thirty-fifth year of- his

-Domini 1683, which [38] date was mnot

calendsr months after the date of the said

“Jeoffments, did give and grant unto said
.of York, his heirs and assigns, all that,

New- Oastle, otherwise called Delaware, aud

or thereunio belonging, sitnate, lying and
Maryland and New Jersey in America;
tract of land lying within the compass or
miles about the said town, situate lying
the River Delaware, and all the islands

River Delaware, and the said river and soil
north of the southermost part of the said

miles about the said town; and all that
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tract -of land upon Delaware River
twelve miles south from the said-town:of-

the said town of New Castle, otherwise ealled:
fort, all and singular the said lands-.and

with their and every of their appurtenances,

and. granted, or thereinbefore mentioned- to: be

granted; unto the said James, Duke of York,

and assigng forever; to be holdem of the said

heirs and successors, as of his manor of Hast

in.his County of Kent, in free and common soecage,

not in capite or by Knight service; yielding and:

and the said James, Duke of York, for himself,

and. assigns, did thereby covenant. and. promise to:

and render unto the said King, his heirs and

[39] - of for the same, and -every year,
beaver skins, when the same should be dem
within- ninety days after such d made.

And of the King’s speeigl grace, certain
and mere motion, for him, his heirs and successors,
seid King did thereby give and grant unto the
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heirs; deputies, agents;
full “and: absolute - power. and:
punish, pardon, govern and: rule,:
said King, his heirs and success
-persons: a8 should from time te

heirs and suceessors,- the
of - the - -and app _
persons of, in, or belonging to the:
premises aforesaid, ton :
to be there made or given:

Patent the said: further
and might be 1 to and for
heirs and assigns, from
constitute, ordain and confirm
by such name or names,
they should seem good; and like-
change and alter as well as- :
officers -and ministers, which’
by lim, them, thought fit and
-or' used within that aforesaid
and also to make, ordain and
laws, orders, directions, instrume-
and ceremonies of government and
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in d:
had and :exergised;
all and - the rights of .a
all of ‘his s of title

265



10

20

30

40

€8

Answer.

And further that in the improvement and settlement of
said last mentioned territories, the said William Penn and
his heirs expended large smms of momney. That the said
William Penn, and his heirs, continned in the possession,
enjoyment and exercise of all the powers and privileges,
rights and titles, jurisdiction and government of the said
territories, lands and premises, with the full knowledge of,
and with the full recognition of his governmental and pro-
prietary rights therein by the Crown of England, and
without its let or hindrance, from the time of the taking
of possession and exercise of the same as aforesaid, until
the time of the American Revolution, excepting that for
a short period during the reign of Queen Anne of England,
he was removed from the government of his said Prov-
inces, but shortly thereafter was most fully and com-
pletely restored thereto. All of which by reference to
very numerous grants by William Penn and his heirs to
sundry persons, and from numerous legislative, judicial
and executive acts, laws, records, documents, provincial
charters and acts of provincial settlement, will more fully
and at large appear, to all of which this defendant prays
leave to refer and to make the same, when produmced in
this eanse, a part of this, its answer.

[44] 21.—That on or about the month of December 1682,
the said William Penn under his hand and seal, as pro-
prietor and governor of the Provinee of Pennsylvania, and
of the said three Lower Counties, issued and published an
Act of Union for annexing and uniting of the counties of
New Castle, Jone’s, and Whorekills, alias New Dale, to
the Province of Pennsylvania. The said Act of Union,
after sundry recitals of the title of the said William Penn
to the said Province of Pennsylvania and the said Three
Lower Counties, as by reference thereumto will fully ap-
pear enacted that the county of New Castle, Jone’s and
Whorekills, alias New Dale, should be annexed, and by

266



267



10

20

40

70
Answer.

23 —That from the year 1682 down to the year 1776,
the said William Penn and his heirs, under various wills,
deeds of settlement, and descents, continually bhad, held,
possessed, retained, and exercised the rights of proprietor

- and proprietors of the territory, lands, waters, and prem-

ises, included within the compass of the said twelve mile
circle, under the powers, titles, and authorities granted
to the original propnetor, and so held and exercised by
him as aforesaid, and as modified by various charters of
privileges granted by said proprietors to the Province-of
Pennsylvania, and the said Three Lower Counties. And
this defendant prays leave to refer to the said wills, deeds
of settlement, and descents, or to the due records thereof,
and to the several charters of privileges, for further par-
ticnlars in this behalf; and that the same may, when pro-
duced in this cause, be taken as parts of this, its answer.

24.—That at the date of the American Revolution, and
by the Declaration of Independence, bearing date the
Fourth day of July, 1776, the territorial limits of the State
of Delaware extended to and inecluded, inter alia, all those
lands and that portion of the Delaware River, its waters
and the soil and bed thereof to low water mark on the
New .Jersey shore, included within the compass of said
twelve mile circle; and such its limits and boundaries had
continuously been and remained down to the date of said
Revolution from about the year 1682. That by said Ameri-
can Revolution, the State of Delaware becamme and was
and from thenceforth has been, a free and independent
state, and as sueh became entitled to have and to hold
all such rights as free and independent states may have
or hold to do all acts and things which independent states
may of right do; and by force of the said Revolution and
said Independence the said State of Delaware became
invested with all and every power of govern- [46] ment
in and over the territory of said State and the tide waters
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Answer,

were, pursuant to a resolution of the Senate of the United
States, printed and published as Senate Executive Docn-
ment No. 21 of the first session of the Thirtieth Congress.
That the decision of the said tor was, that the title
and jurisdiction to and over said island and to the river
and soil thereof, within the said twelve mile circle, was
10 in the said State of Delaware. - That the said decision was

reached after the most thorough of the facts,
L upon the original documents, the te of witnesses,
the law applicable thereto, and the of able

counsel representing both sides. And the defendant craves
leave to refer to the said Senate Execntive Document No.
21, and to the record and proceedings of the said -
tion and decision, when produced at the hearing of this
cause.

20 [49] Whereupon this defendant, having fully answered,
confessed, traversed and avoided or denied all the matters
in the said Bill of Complaint material to be answered, ac-

to belief of def

pPr urt to e its
that this defendant be henee dismissed with its reasonable
costs, in this behalf, most wrongfully sustained.

State of Delaware, by

REUBEN SATTERTHWAITE, JB.

30 Attorney General
Solicitor of the Defendant.

410

272



273



9, 1929.

MOTION.
SPECIAL

274



;o W N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

IN THE SUPREME COURT
OF THE UNITED STATES

STATE OF NEW JERSEY : NO. 134, Original

STATE OF DELAWARE

OCTOBER 26, 2006

Oral deposition of
DAVID P. BLAASCH taken pursuant to
notice, was held at the law offices of
CONNOLLY, BOVE, LODGE & HUTZ, LLP, The
Nemours Building, 1007 North Orange
Street, 9th Floor, Wilmington, Delaware
beginning at 9:25 a.m. on the above date,
before Dottyann Y. Walsh, a Certified
Shorthand Reporter and Notary Public in
the State of Delaware.
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Q. Can you tell me the
substance of those conversations.
A. The conversations were
limited to scheduling, rescheduling.
Q. First we will get into a
little und information. Where did
you go to high school?
New York.
‘When did you graduate?
1984,
Did you go on to college?
Yes.
What college did you attend?
SUNY Cobleskill, State
University of New York at Cobleskill.
Q. Spell Cobleskill for me.
A. C-0-B-L-E-S-K-I-L-L.
Q. Did you graduate from SUNY
Cobleskill?
Yes.
When did you graduate?
1986.
‘What degree did you receive?
An associates degree.

POPOPOP

POPOP

Q. In what major or field of
study?

A. Fisheries and wildlife
technology.

Q. Did you have any other
formal education after your associates
degree from SUNY?

A, Yes.

Q. Could you tell me what that
was?

A. Delaware State Police
Academy.

Q. Did you graduate from the
Academy?

A. Yes.

Q. When was that?

A. 1988.

Q. Did you receive some sort of
certificate or degree as a result of that
Academy attendance?

A. Yes.

Q. What degree did you receive?
A. Certified through the
Council on Police Training, COPT

10

11
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certification.

Q. Where are you employed?

A. State of Delaware.

Q. What division of the State
of Delaware do you work for?

A. Department of Natural
Resources and Environmental Control,
called DNREC, D-N-R-E-C.

Q. And where particularly in
DNREC do you work?

A. Division of Fish and
Wildlife Enforcement.

Q. And what is your position
with DNREC Fish and Wildlife Enforcement?

A. [Ibelieve the common title
now is enforcement officer 5, called
lieutenant. :

Q. And how long have you been a
lieutenant with DNREC?

A, Ibelieve it is three or
four years.

Q. And before holding the
position of lieutenant, what position or
job did you hold?

13
A. Senior corporal.
Q. And was that also with DNREC
enfo ?
A. Yes.
Q. How long did you hold the
position of senior corporal?

A. [Idon't remember.

Q. Was senior corporal your
first position with Delaware DNREC?

A. No.

Q. What position did you hold
with DNREC prior to becoming a senior
corporal?

A, Corporal.

Q. Prior to being a corporal
were you also employed with DNREC?

A, Yes.

Q. Can you tell me what
positions you held?

A. Agent first class, AFC.

Q. Was agent first class
basically your entry position with DNREC
when you sought employment there?

A. No.
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Q. What was your position prior
to agent first class?

A. Trainee, fish and wildlife
enforcement trainee.

Q. Would that have been your
first position at DNREC?

A. Yes.

Q. Do you remember when you
began your employment as a trainee at
DNREC?

A, Yes.

Q. Could you tell me?

A. March of 1988.

Q. Was DNREC the employer you
went to immediately after graduating from
the Delaware Police Academy?

A, Yes.

Q. Caan you tell me what your
responsibilities were as a trainee at
DNREC fish and wildlife.

A. Yes, my responsibilities as
a trainee were to learn the job of a fish
and wildlife enforcement agent.

Q. How long did the trainee

position last?

A. Idon't remember.

Q. After completing the trainee
position, you moved to agent first class?

A. Yes.

Q. And what were your
responsibilities as an agent first class?

A. My primary responsibilities
were to enforce the fish, game and
boating regulations in the State of
Delaware as well as any criminal and
traffic violations that might be
associated with those fish, game and
boating stops.

Q. I forget if I asked you
before, do you remember how long you
remained an agent first class before
becoming corporal?

A. Idon't remember.

Q. When you moved from becoming
agent first class to corporal, what were
your responsibilities?

A. Responsibilities I had as a
corporal were similar to those of the

14
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agent first class, patrolling the lands
and waters of Delaware, enforcing fish,
game, boating regulations as well as
criminal and traffic law. Primarily
fish, game and boating.

Q. Do you recall how long you
remained a corporal?

A. Ma'am, 1 don't remember.

Q. When you became a senior
coiporal with Delaware DNREC, what were
your responsibilities?

A. Responsibilities as senior
corporal were to enforce the fish, game
and boating laws in the State of Delaware
as well as the criminal, traffic
violations associated with fish, pame and
boating stops; also, and this can go back
to the other ranks as well, instructing
at hunter safety, boater safety classes,
doing public presentations, public
onfreach,

Q. Where do you conduct your
hunter and boating safety classes?

A. Various locations throughout

New Castle County.

Q. Ibelieve you said that for
the last three or four years you held
your present position as lieutenant with
DNREC, correct?

A. Thatis correct, I believe
it is three or four years.

Q. Can you tell me what your
responsibilities are as the licutenant?

A. My responsibilities as a
licutenant have switched from routine
patrol to more of an investigative
supervisory position.

Q. How many employees do you
supervise?

A. One.

Q. And who would that be?

A. Sergeant John Webb.

Q. Is Sergeant John Webb the
individual who actually conducts the
patrols over the last three or
four years?

A. Sergeant Webb conducts some
patrols.
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Q. What patrols does he
conduct?

A. Sergeant Webb conducts
waterborne as well as upland patrols,
targeting violations of fish, game and
boating laws and regulations.

Q. Would it be fair to say that
you have not been involved in routine
patrols for the last three or four years?

A. No, that is not fair to say.

Q. What would be accurate then,
do you conduct routine patrols?

A. Ido occasionally conduct
routine patrols,

Q. Can you describe for me the
routine patrol of a DNREC officer such as
yourself,

A. The routine patrol of DNREC
officers assigned to fish and wildlife is
to patrol the lands and waters of the
State of Delaware, to enforce fish, game,
boating regulations and law, to detect
violations of fish, game and boating law,
respond to complaints from the public

called in to our dispatcher about
violations of fish, game and boating laws
and regulations.

Q. Where are your operations
based for the water patrols in the
Delaware?

A. Are you asking my personal
operations or the division's operations?

Q. The division's operations.

A. The enforcement sections'
main office is in Dover, Delaware.

Q. And where does enforcement
base its equipment, its boats that it
uses for these patrols?

A. Several locations throughout
the state, one in each county, one field
office in each county.

Q. And what area of the state
is serviced by your Delaware City
facility?

A. New Castle County.

Q. Can you describe for me
DNREC's en nt patrols within the
area of the Delaware River, commonly

18
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known as the 12-mile circle? Asa
factual basis, are you familiar with the
12-mile circle in the Delaware River?

A. Not really.

Q. What is your understanding
of the Delaware/New Jersey border at the
Delaware River?

A. Delaware's territory extends
to the mean low watermark on the New
Jersey shore of the Delaware River.

Q. And is that your
understanding for the entire coastline or
is there a discrete area to which that
applies?

A. Itis not for the entire
coastline.

Q. Could you tell me where that
border applies as you understand it.

A. That border would begin at
the southern end at Artificial Istand and
it continues north up to near Oldmans
Creek.

Q. Could you describe for me

now DNREC enforcement patrols within the

area of the Delaware River from
Attificial Island to Olftmans Creek?

A. Enforcement patrols consist
of fish and wildlife agents from Delaware
checking boats, recr al boats,
commercial fishing boats and also doing
special operations, targeting negligent
operation, operating under the influence
and commercial fisheries violations and
also al fishing violations.

Q. Isthere any regularly
scheduled pattern for these patrols?

A. The pattern would depend
upon the seasons and tides.

Q. Isthere a schedule or
routine for these patrols that you could
describe during the summer months?

A. During the summer months
fish and wildlife agent patrols are
geared mostly towards recreational
boating law enforcement.

Q. Are your enforcement people
out on the river every day, multiple
times a day, is there some way that you
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could describe the frequency of your
patrol?

A. Are you asking if I
personally go once a day or the agents in
general?

Q. The agents in general, the
people.

A. Ican't tell you how many
times per day the agents go out.
However, the agents are required, fish
and wildlife agents are required to log
in 150 hours underway time, that would be
on board a patrol boat, 150 hours per
year. During the summer months, the
agents are generally assigned anywhere
from 25 to 30 hours per month underway.

Q. And how many agents are
there on staff at DNREC who conduct these
patrols?

A. The entire DNREC, I'm not
sure. 1 couldn't give you an accurate
number.

Q. How about in New Castle
County where your base of operations is?

23

A. New Castle County, the
agents that are assigned boat hours per
month, I believe there is five or six of
us that are assigned hours underway.

Q. Are you as a licutenant
still assigned hours underway each month?

A. Tam assigned some hours
underway, but not as many as the lower
ranking officers.

Q. Who supervises the five or
six officers who do these patrols out of
New Castle?

A. Captain Robert Hutchins
supervises the other officers with the
exception of Sergeant Webb.

Q. Isthere a routine path or
practice for conducting these water
patrols that you could describe for us?

~A. T'm not sure what you mean
by routine path or practice.

Q. On an average day, on a
routine patrol, boat puts into water at
Delaware City, where would it proceed to?

A. That depends on the specific

BLAASCH
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goal of that operation, if it was a
scheduled patrol or scheduled special
operatlon or just routine patrol. It
would also depend on the seasons and
weather.

Q. Summer day, routine patrol,
could you describe for me the course your
patrol would take on the water?

A. The course of routine patrol
on a summer day could possibly include
higher traffic areas where more
recreational boaters would be likely to
congregate.

Q. Can you describe the higher
traffic areas in your jurisdiction?

A, The higher traffic areas
generally include boat ramps and marinas.

Q. Are there any boat ramps and
marinas on the Jersey side of the river
that you would routinely patrol?

A. Yes.

Q. Can you tell me what they
are?

A. The Pennsville boat ramp.

25

Q. If you can, describe what
actions your enforcement officer would
take coming upon the Pennsville boat ramp
with just recreational boat traffic
there.

A. Stop and board any vessels,
observe committing rules of the road
violations.

Q. Assuming it is the right
time of the year -- assuming -- assuming
we are at the right time of the year for
fishing to be permitted on the river,
would you also make inspections for
fishing licenses?

A. The state doesn't require
fishing license for recreational
fishermen in tidal water. But we would
check those boats if it was the closed
season, we would check those boats for
undersize or possessing any striped bass
during that time of the year during
closed season.

Q. I you found a violation of
either the rules of the road or fishing
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rules, what actions would your officer
take?

A. The officer would generally
issue a voluntary assessment, I should
say write a ticket, make an arrest. And
he would also board that vessel and
during his boarding check that boat for
any equipment violations, to insure that
the operator of the boat was in
compliance carrying all of the safety
equipment that was necessary on board --
flares, life jackets, horns, bells,
whistles, PFDs, and all registration,
current registration. And nighttime
lights.

Q. If your officer determined
that there was an equipment deficiency,
what actions would they take?

A. The officer would arrest
him, write a ticket, issue a voluntary
assessment,.

Q. Whatis a voluntary
assessment?

A. A voluntary assessment is

27

mail-in ticket, similar to a traffic
ticket I suppose, with the violations
noted on the Universal Criminal Complaint
and Summons. The defendant has a certain
amount of time, a month to either send
the thing in with payment or else contest
it.

Q. Where do tickets that are
contested go for hearing?

A. Most of as drop all our
tickets off, our court copies off to the
justice of the peace courts, either 9 in
Middletown or 11 up in New Castle. The
defendant will either contest them in JP
court or Court of Common Pleas in
Wilmington.

Q. If you notice or your
officer discovers a boat with inadequate
safety equipment on the river, is the
boater then allowed to continue on the
water or are they directed to do
something?

A. Ma'am, it depends what sort
of violation they have committed

BLAASCH
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determines whether or not they will just
be directed back to their home port or
whether they will be towed in or whether
they will be escorted in.

Q. Can you describe for me the
nature of violations that would result in
towing or an escort in. And when you say
in, I'm assuming you are talking about
back to your base of operations, is that
correct?

A. Not necessarily.

Q. Perhaps then you could
describe to me the violations that would
result in towing or escort of a vessel.

A. If the operator was
intoxicated, if there were children on
board without life jackets, if there were
adults on board without life jackets, if
there was no life jackets on the vessel
period.

Q. How do you determine where
to tow or escort the vessel to in those
situations?

A. Unless the operator is going

29

to be taken into custody, such as a
operating under the influence, that
vessel will be either towed or escorted
to its mooring or the ramp it was
launched out of.

Q. If the vessel is moored or
launched out of a2 marina on the New
Jersey shore, would your officers then
take the vessel to the New Jersey marina?

A. Yes.

Q. But assuming the operator is
intoxicated and going to be taken into
custody, where would he go with his
vessel at that point?

A, Most of the time back to
Delaware City where our police boats are
moored.

Q. You said most of the time,
are there occasions where you have taken
them somewhere clse?

A. Yes.

Q. Could you describe where you
take them on those alternate occasions?

A. To the Wilmington fire dock
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on the Christiana River, It is close to
Wilmington PD where they have the
toxalyzer machine.

Q. When conducting your
patrols, do your officers ever board
docks, piers or wharves that are attached
to the New Jersey coastline to take
enforcement action?

A. Occasionally.

Q. Can you describe those
occasions to me.

A. The most recent one I can
recall, there was a call for assistance
for a vessel in distress which we also do
search and rescue in addition to the
enforcement duties. I drove my patrol
boat to the east side of Pea Patch
Island, that was the location the vessel
in distress was described as being. It
was described as a small boat with three
or four men on board that was yelling for
help, the person reporting the incident
was supposed to have called in from the
pier on Fort Mott. I drove my patrol

31

boat to the area, I checked several boats
that were fishing, there was some sort of
fishing contest going on, I believe it

was for catfish, None of the boats I
talked to had any information or
knowledge of men yelling for help. I
drove my police boat over to the Fort
Mott pier, I tied off, I hopped the

fence, and talked to the half dozen
people standing up on the pier. None of
them admitted to calling to dispatcher
with a report of men yelling for help.
None said that they had heard anybody
yelling for help.

Q. Other than as part of your
investigation, does DNREC routinely
patrol on the docks and piers in- New
Jersey or do you stay away from them and
stay on the water?

MR. BOYER: Obijection,
compound. You may answer the
question.

THE WITNESS: Are you asking
if we patrol the piers?

BLAASCH

oo~ AhWN-=

WO W

32

BY MS. CHUDZIK:

Q. Yes.

A. Ibelieve the parks, the
division of parks patrols the pier at
Fort Mott.

Q. And when you say the
division of parks, the division of parks
from which state are we talking about?

A. Delaware division of parks
and recreation. )

Q. Ibelieve earlier you said
that in addition to routine patrols, you
do special operations oo the river as
part of your duties?

A. Yes.

Q. Could you describe those
special operations to me.

A. A special operation would be
providing an enforcement presence for an
event that was to include a large number
of recreational vessels such as a
fireworks display at night, a boat
parade, this special operation could also
include a pattern check of every boat in

33

a high traffic area or the pattern might
include every third boat that passed by a
location, every second boat. Itis a
certain pattern so we are not picking out
boats at random you understand. So we
are not targeting boats, we want to make
it as fair as possible. Normally our
pattern checks consist of every boat
unless we are busy at the time.

Q. And how often would checks
like that be conducted by DNREC?

A. More than weekly during the
summer. The pattern check could also
include OUI enforcement, setting up
specifically at times when people would
be leaving events. And we would check
every boat to insure that the operator is
not intoxicated.

MR. BOYER: For the record,
tell us what QUI stands for.
THE WITNESS: Operating

under the influence. Some states

call it BUI, boating under the

influence.
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BY MS. CHUDZIK:

Q. Do you conduct these special
operations on both the Delaware and New
Jersey side of the river?

A. Yes.

Q. Can you tell me the
locations in New Jersey at which you
frequently conduct such operations?

MR. BOYER: Objection,
THE WITNESS: We don't --
MR. BOYER: I don' believe
he testified to --
MS. CHUDZIK: The frequency.
MR. BOYER: Orin New
Jersey.
BY MS. CHUDZIK:

Q. On the New Jersey side of
the river, can you tell me where DNREC
has conducted such operations?

A. In the Delaware River on the
east side of the channel, we conducted
operations off the ramp in Pennsville.

Q. Is there a way to describe
for particularly what off the ramp in

35

Pennsville means?

A. We were in the Delaware
River to the west side of the Pennsville
ramp.

Q. Are there markers or buoys
in the river that your officers use as
reference points in setting up these
operations?

A. Not normally.

Q. How would an officer on a
DNREC boat determine -- that set up his
location in Pennsville beyond the mean
low waterline?

A. Our patrol boats are large
enough, the water is shallow enough that
unless it is high tide, we can't get
right up to the ramp.

Q. Soif I'm undesstanding this
correctly, your boats are large enough
that you really can't travel closer to
shore beyond the mean low waterline, is
that accurate?

A. That would be correct unless
it is high tide. At low tide we cannot

. BLAASCH
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generally get past that mean low

watermark.

Q. How do the officers orient
themselves during high tide to the mean

low watermark?

A. The officers generally stay
20 feet or so off the ramp in the
shoreline. We try not to get close to
either shore with the motors. There is
generally a lot of sand, rocks, there
could be pilings, and we don't generally
try to run our patrol boats too close to
cither shore in order to protect the
lower units and propellers.

Q. Would it be fair to say that
20 feet from shoreline is your rule of
thumb for conducting a patrol along the

shore?

A. Icould say 20 feet roughly,
but more so than the actual distance, we
look at the depth gauges on onr boats and
try not to run in less than two feet of

water,

Q. Inaddition to your fish and

37

wildlife enforcement responsibilities, do
your officers patrol or make inspections
for any other purposes along the

Delaware?

A. No, we patrol for fish, game
and boating. Occasionally we have been
called for homeland security to do
surveillance work, observation work,
photography with other agencies.

Q. In conducting your patrols
or investigations along the Delaware, do
you have occasion to coordinate with any
New Jersey law enforcement agencies?

A. Yes.

Q. Could you describe those

occasions for me.

A. Most of the time it is
Pennsville Police Department.

Q. And how does this
coordination happen?

A. The City of Pennsville hosts
an event called Septemberfest annually.
It includes a fireworks display, and the
Pennsville Police Department calls the
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division of fish and wildlife to provide
a waterborne enforcement presence.

Q. When you are called upon to
do this for Septemberfest, where would
the DNREC officers locate themselves for
this enforcement effort?

A. DNREC fish and wildlife
enforcement agents generally park or moor
or patrol the area right off of the
Pennsville ramp.

Q. And when you say right off
again, how close to the Pennsville ramp
do you locate yourself?

A. Icouldn't give you an exact
distance because normally we circulate
around through the crowd of boats
checking safety equipment, registrations
and also for rules of the road
violations.

Q. In addition to Pennsville,
are there any other locations on the
eastern or New Jersey side of the
Delaware that your enforcement officers
are frequently drawn to?

39

A. Not as frequently as
Pennsville.

Q. How about can you list after
Pennsville the next location of most
activity on the eastern or New Jersey
side of the river?

A. It would either be
Killcohook National Wildlife Refuge or
possibly the area of the river near the
Phoenix wreck, that would be down towards
Salem Cove. Gull Island would be another
one in that area.

Q. What is that?

A. It is called Gull Island.

Q. Asa DNREC officer, what
statutes of the State of Delaware are you
charged with enforcing?

A. Asa DNREC officer with the
Division of Fish and Wildlife, I'm
charged with g the fish, game and
boating regulations and laws and also
associated criminal and traffic laws.

Q. Could you describe to me the
traffic laws you are charged with
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enforcing?

A. IfI observe a dangerous
moving violation on the road, I will then
take action, I will take enforcement
action to stop that moving violation. If
I make a fish, game or boating arrest,
and there is an associated motor vehicle
violation, I then may or may not charge
for that motor vehicle violation.

Q. Ibelieve you stated earlier
that Delaware doesn't have its own
fishing restrictions or limitations, is
that correct?

A. Idon't remember saying
that. We do have seasons, we do have
regulations.

Q. What Delaware fishing
regulations apply to fishing on the
Delaware River?

A. Size limit for certain
species of fish and also creel limits,
that would be the number of fish a person
can have, And finally there would be
seasons where take was either allowed or

41

prohibited of certain species of fish.

Q. Are there any Delaware game
regulations which apply to the Delaware
River?

A. Game regulations would
include waterfowl. Waterfowl would be
the biggest game I could think of that
would be regulated on the waters of the
Delaware River.

Q. And what waterfowl
regulations does Delaware have that you
enforce?

A. Similar to the fishing.

There is seasons for certain species of
waterfowl. There is -- and there is bag
limits as opposed to creel limits. Bag
limits is the number of birds one can
take in a certain amount of time. There
is no size limits as there would be for
fish.

(Recess at 10:21 a.m.)

(Resumed at 10:28 a.m.)
BY MS. CHUDZIK:

Q. Lieutenant, have you ever
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issued a citation for a violation to
someone for activity they have conducted
on a pier or wharf attached to the State

of New Jersey?

A. NotasfarasIcan
remember.

Q. Going back to a routine
summer patrol by a DNREC officer. Is
there a standard route or path they are
charged to take to cover the territory
out of the New Castle operations?

A. We have three enforcement
entities under DNREC that have
enforcement officers. I can only speak

for fish and wildlife enforcement agents.

I can't speak for the enforcement agents
of parks or the environmental control
side.

Q. 1apologize, just for fish
and wildlife officers, is there a path
for a routine patrol that they are
required to travel to make sure they
cover the territory out of the New Castle
office?

A. No, no. There is no set
pattern,

Q. Are you able to estimate
what percentage of your enforcement
actions take place as a result of a
complaint that is called in to your
offices?

A. TI'm not sure I understand.

Q. Whatp e of your
activity on the water are a result of
complaints called in to your office?

A. 1couldn't tell you a
percentage.

Q. Do you frequently get
complaints called in to you?

A. Yes.

Q. Isthere any pattern to
those complaints, any geographic areas
from which you routinely get complaints?

A. There is no one specific
geographic area. It is the entire county
of New Castle and also the State of
Delaware the complaints are called in
from.

42
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Q. In addition to the routine
patrols and the special operations that
you have described for us already out of
the Delaware fish and game DNREC, are
there any other activity that your people
conduct on the river?

A. Yes.

Q. Could you describe them for
me?

A. The other activity we would
conduct on the river I hadn't mentioned
yet would be assisting other agencies.

Q. What kind of assistance are
you called upon to do?

A. The main one that comes to
mind would be response to oil spills.

Q. What agency would call your
fish and wildlife people in in that
instance?

A. That would be another branch
of DNREC, air and waste or environmental
control. I can't remember which they
prefer right now.

Q. And what kind of activity

45

would a fish and wildlife officer be
required to do in resp&nse to an oil
spill?

A. We would -- because we have
the boats, we would transport personnel
from that division to the area of the
spill to conduct surveys, take
photographs and possibly take samples.
The other agency we would assist, and I'm
not sure if it is considcred another
agency, would be our own division of fish
and wildlife, the wildlife section, We
would transport biologists, and also I
know we have taken people from Tri-State
Bird Rescues before, the biologists wonld
be doing their own surveys and taking
their own samples, as far as what impact
the spill may have on wildlife, migrating
birds, fish, crabs.

Q. Beyond the oil spills, have
there been any other emergencies which
DNREC fish and wildlife have been called
on to respond to?

A. Yes.
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Q. Could you describe them for
me.

A. Emergencies would include
boating accidents. I didn't stress
before when you were asking me my
different duties, as I came up through
the ranks. I didn't stress enough that
search and rescue is a big part of our
responsibilities. So boating
emergencies, boating accidents would be
another response we would make,

MS. CHUDZIK: 1 have nothing
further. Thank you for your time,

(Witness excused.)
(Deposition concluded at
approximately 10:37 a.m.)

CERTIFICATE

I HEREBY CERTIFY that the
wilmess was duly sworn by me and that the
deposition is a true record of the
testimony given by the witness,

It was requested before

ti

, the
opportunity to read and sign the
deposition transcript.

DOTTYANN Y, WALSH, a
Certified Shorthand Reporter and
Notary Public of the

State of Delaware

CSR License Number: 251-RPR
Notary Number: 20031147009
Notary expiration: April 14, 2007
Dated: November 6, 2006

(The foregoing certification
of this manscript does not apply to any
reproduction of the same by any means,
unless under the direct control and/or
supervision of the certifying reporter.)
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INSTRUCTIONS TO WITNESS

Please read your deposition
over carefully and make any necessary
corrections. You should state the reason
in the appropriate space on the errata
sheet for any corrections that are made.

After doing so, please sign
the errata sheet and date it.

You are signing same subject
to the changes you have noted on the
errata sheet, which will be attached to
your deposition.

It is imperative that you
return the original errata sheet to the
deposing attorney within thirty (30) days
of receipt of the deposition transcript
by you. If you fail to do so, the
deposition transcript may be deemed to be
accurate and may be used in court,

49

ERRATA

PAGE LINE CHANGE
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ACKNOWLEDGMENT OF DEPONENT

1, DAVID P. BLAASCH, do
hereby certify that I have read the
foregoing pages, 1 - 46, and that the
same is a correct transcription of the
answers given by me to the questions
therein propounded, except for the
corrections or changes in form or
substance, if any, noted in the attached
Errata Sheet.

DAVID P. BLAASCH DATE

Subscribed and swom
to before me this

day of 20
My commission expires:

Notary Public
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ACKNOWLEDGMENT OF DEPONENT

I, DAVID P. BLAASCH, do
hereby certify that I have read the
foregoiﬁg pages, 1 - 46, and that the
same is a correct transcription of the
answers given by me to the questions
therein propounded, except for the

corrections or changes in form or
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substance, if any, noted in the attached

Errata Sheet.

[/-] -zeeb
DAVID P. BLAASCH DATE

N AL
Delawaze Attorney No. 2564
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IN THE SUPREME COURT
OF THE UNITED STATES

STATE OF NEW JERSEY NO. 134, Original

STATE OF DELAWARE

OCTOBER 20, 2006

Oral deposition of
PHILIP J. CHERRY taken pursuant to
notice, was held at the law offices of
CONNOLLY, BOVE, LODGE & HUTZ, LLP, The
Nemours Building, 1007 North Orange
Street, 9th Floor, Wilmington, Delaware
beginning at 9:34 a.m., on the above
date, before
Dottyann Y. Walsh, a Certified Shorthand
Reporter and Notary Public in the State
of Delaware.
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DIVISION OF LAW
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RACHEL HOROWITZ, ESQUIRE

R. J. Hughes Justice Complex

25 Market Street
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The Nemours Building

1007 North Orange Street

Wilmington, New Jersey 19899
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Representing the Defendant

INDEX
Testimony of: PHILIP J. CHERRY

By Ms. Conklin 5
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PHILIP J. CHERRY, after
having been duly sworn, was
examined and testified as follows

DIRECT EXAMINATION

BY MS. CONKLIN:
Q. Good morning, Mr. Cherry, my

left is Rachel Horowitz. We are both
deputy attorneys general from the State
of New Jersey and we are here in
connection with litigation brought by the
State of New Jersey against the State of
Delaware concerning certain rights in the
Delaware River. Have you ever been
deposed before?

A. No.

Q. Let me give you a few
guidelines to make this proceeding move
along more easily. I am bere to ask you
questions and I believe you have been put
under oath.
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A. Yes.

Q. Aud the purpose of this is
essentially a substitute for being in
court. This proceeding can be used in
lieu of live testimony so we expect your
answers to be as truthful as possible and
to the extent of your recollection. I
would ask you that if I ask a question
that is not clear to you, let me know and
I can try to rephrase it or clanfy any
confusion. The other thing you need to
keep in mind is that the court reporter
can only take down verbal responses. So
we have to try both of us not to speak at
the same time. And 1 will endeavor to do
that. 1 can be guilty of that on several
occasions. I will try to allow you to
speak completely and fully before I begin
another question.

The other thing is that try

not to do nods of the head, any nonverbal
response will not reflect on the record.
We don't want that to be the case. Is
there any reason today why you would not

be able to give us a full and truthful
response to a question, such as
medication, that type of thing?

A. No.

Q. Where are you currently
employed?

A. With the State Department of
Natural Resources and Environmental
Control, Delaware.

Q. Isthat what we could refer
to as DNREC, D-N-R-E-C?

A. Thatis correct.

Q. Whatis your current
position there?

A, I'm the director of policy
and planning for that agency.

Q. How long have you held that
position?

A. Since 2000.

Q. Whatis your education and
professional training?

A. 1have abachelors degree in
geology granted in 1978 from the State
University of New York College of

s b
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Buffalo. And a masters in geology from
the University of Delaware in 1983. 1
have been employed with the State
Department of Natural Resources since
1983 in various capacities until I took a
brief assignment with Governor Carper in
1998 for three years before returning to
the Department of Natural Resources in
2000.

Q. Are you trained 4s a
hydrogeologist?

A. Tam.

Q. That is a subspecialty of
geology?

A. Itis.

Q. Very, very briefly, what
does a hydrogeologist do?

A. In my case, study the
groundwater resources of a particular
area. Groundwater of course resides
underground in the rocks and sediment
that are here in Delaware, for instance.
And the movement of that water, the
quality of that water, the availability

of that water for withdrawal and uvse is
something that a hydrologist or a
geohydrologist or hydrogeologist, all
essentially synonymous terms, would do.

Q. Would that exclude the study
of surface waters?

A. Not necessarily. The
landscape that we see is the result of
millennia of movement of surface water,
landscapes and land forms are formed by
surface water. And so that is a
geological process as well. Hydrogeology
typically focuses on underground
resources, but surface resources are
considered a part of that science.

Q. Would it be fair to say that
surface water resources were a secondary
focus to your educational efforts and
studies?

A. Yes.

MS. CONKLIN: Let me mark as

Exhibit 1 this document.

(Exhibit Cherry-1 marked for
identification.)
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BY MS. CONKLIN:

Q. Mr. Cherry, does this
document look familiar to you?

A. Itdoes.

Q. Can you tell me what it is?

A. Itis my affidavit in this
case,

Q. Right, acopy of i,
correct?

A. Correct.

Q. [Ijustwanted to insert it
into the record now in case we needed to
refer to it in the next series of
questions. As part of your study of
geology, did you focus on hydrogeology in
the Delaware, in the State of Delaware or
were you specializing in another area?

A. My thesis as required for my
masters was entitled The Hydrogeology of
the Smyrna/Clayton Area of Delaware, So
yes, I did study the hydrogeology of
Delaware. And in my capacity at the
Department of Natura! Resources earlier
on in my career, I studied hydrogeology

11

for Delaware.

Q. Iwas focusing more on your
educational -- your bachelors and masters
years when you were --

A. Inmy--

Q. -- in your academic career.

A. Inmy academic career as I
have so answered, yes.

Q. As part of your academic
career, did you ever hear of a document
called the Compact of 1905?

A. Ne.

Q. As part of your academic
career, did you ever become aware of the
border between New Jersey and Delaware as
it runs along the Delaware River?

A. No. .

Q. In your academic career, did
you have any involvement in commenting on
any of Delaware's coastal zone policies?

A. No.

Q. During your academic years,

did you have any involvement in the
drafting or commenting on regulations

J.
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relating to coastal zones in Delaware?

A. No.

Q. Inyour academic ycars, did
you provide any information -- let me
rephrase this. In your academic years,
did you have any involvement in the
submission of applications by private
individuals for permits from DNREC?

A. I applied for my own permits
as a graduate student for well permits,
but other than that, no.

Q. Let me direct you to
Exhibit 1, paragraph 2 which appears to
be a recitation of the various positions
you have been employed in at DNREC, is
that correct?

A, TItis.

Q. Is paragraph 2 an accurate
summary of the positions that you have
held since 1983 in state government?

A, Itis.

Q. Paragraph 2 indicates that
from 1983 to 1990 you were employed by
the Division of Water Resources in DNREC,

13
is that correct?
A. Itis.
Q. Initially as a

geohydrologist and again as manager of
the water supply branch, is that correct?

A, Yes.
Q. What were your duties in the
1983 to 1990 position?

A. Issuing well permits,
issuing water allocation permits,
advising Delawareans on how to get water,
where to get water, the quality of that
water, assessing the quality of that
water, interacting with various other
programs within the agency on water,
groundwater related issues, database
management, general management of the
staff there,

Q. And how many -- go ahead.

A. That would be about it.

Q. And bhow many staff did you
supervise?

A. Towards the end of that
seven-year period in 1989, 1990 I would
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say about 10.

Q. Did you supervise staff who
reviewed applications for leases of
Delaware subaqueous lands?

A. No, that was a different
program.

Q. And what program would that
be?

A. That would be the -- well, I
guess the wetland section at the time,
Now I believe they call themselves the
subaqueous lands program.

Q. Did you supervise any statt
who reviewed applications for permits to
conduct activities on subaqueous lands?

A. No.

Q. As part of your duties as
manager in the Division of Water
Resources, did you ever become aware of a
document called the Compact of 1905?

A. No.

Q. Have you ever -- at that
time were you aware of a document called
the Compact of 1907?

A. No.

Q. During this period of time,
did you ever gain an understanding of
where the border between New Jersey and
Delaware lay with respect to the Delaware
River?

A. No.

Q. It simply wasn't a concern
of yours at that time?

A. Itwasn't,

Q. I'would direct you to
paragraph 5 of your affidavit. In that
paragraph there is a reference to a
December 1971 proposal submitted by the
El Paso Eastern Company to construct a
liquified natural gas terminal in New
Jersey, is that correct?

A. That's correct.

Q. Would it be fair to say that
you don't have any personal knowledge of

that 1971 application?
A. Tt would be fair to say
that.

Q. And I would also like to

14
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direct your attention to paragraph 7 of
your affidavit. In that paragraph there
is a description of a July 13, 1990
application for a status decision by
Keystone Cogeneration Systems, is that
right?

A. That's correct.

Q. Would it be fair to say that
you have no personal knowledge concerning
that particular application?

A. That is correct.

Q. Going back to your career in
DNREC, 1 1990 I believe you took a new
position, is that correct?

A. Idid.

Q. And was that with what
section of DNREC?

A. That was in the office of
the secretary.

Q. Let me just double-check
paragraph 1 here, when did you go with
the pollution prevention program?

A. The pollution prevention
program was created in 1990 in the office

17

of the s ry.

Q. when yoﬁ say it was
created in the office of the secretary,
we are talking about the secretary of
DNREC?

A. That's correct.

Q. Which would be I suppose a
commissioner perhaps in other states?

A. Itis equivalent to New
Jersey commissioner for instance,

Q. And when you say it was
created in the office of the secretary,
what does that mean to you?

A. The Department of Natural
Resource, DNREC has five operating
divisions. And the office of the
secretary is a quasi sixth division
overseeing the activity if you will of
those five divisions. But there are some
programs that reside in the office of the
secretary because they are umbrella
programs, having applicability across
divisional lines as did the pollution
p on program.
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Q. And what exactly was your
position in the pollution prevention
program?

A. Iwas the director of the
program.

Q. How many people were
assigned to the pollution prevention
program?

A. Two.

Q. Including yourself?

A. Including myself,

Q. And what were your duties?

A. To develop the program, to
launch it, to carry out the statutory
requirements in Title 7 Chapter 60, the
Pollution Prevention Act of 1990 as
passed by the Delaware general assembly

Q. Talking about water
pollution?

A. AIir, water, waste, all forms
of pollution.

Q. This was a very broad
mandate then?

A. It was,

19

Q. And in the course of this
particular program assignment, how did
you interface or interact with the other
divisions in DNREC?

A. My goal, my job was to
promote the concept of waste reduction,
of source reduction as defined in the
Federal Pollution Prevention Act. In
other words, don't treat the waste after
it has been created but find ways to not
create it in the first place. Pollution
prevention is a term of art, It means
source reduction. Reducing the waste
generation at the source before it is
generated and therefore before you have
to deal with it going out the pipe. So
my job was to educate folks within the
agency on what pollution prevention was,
to change their mindset as regulators who
might regulatc what is coming out of the
pipe to promote
their -- helping their clients,
permittees in Delaware, with
understanding what source reduction was,

J.
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with adepting source reduction techniques
as a tool for dealing with environmental
emissions. I had au educational
interaction with the staff in the agency,
not a lot of programmatic, we were not a
regulatory program, we didn't have rules
and regu ations. We were there again
more to educate folks on how -- a
different thought process, a different
paradigm of dealing with waste generally.

Q. And the education function
you performed, was this inside the
department?

A. All -- that was mostly
inside the department.

Q. Would this -- would it be
fair to say that your focus was basically
solid waste and hazardous waste?

A. No. That was a big part of
it. But air emissions was another
considerable component.

Q. As part of your duties in
this program, did you have any
supervision of individuals who reviewed’

applications for subaqueous leases?

A. No.

Q. Did you have any involvement
in the issuance of permits for activity
on subaqueous land?

A. No.

Q. To what extent did your
program have anything to do with water
quality in the Delaware River?

A. Nothing specific that I
recall.

Q. Did your program undertake
any type of mailings to permittees or to
businesses that had received certain
types of permits from the State of
Delaware?

A. Idon't recall, possibly.

Q. I such mailings or
communications had been sent, do you know
what type of permittees you would have
been reaching out for?

A. 'The focus of the program was
on solid and hazardous waste and air
emissions primarily.
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Q. Atthe time you had that 1
program, were there permit programs in 2
effect for air emissions in Delaware? 3
A. Yes. 4
Q. And were there permit 5
programs in effect for generators and 6
collectors of hazardous waste? 7
A, Yes. 8
Q. And were there permit 9
programs in effect for collectors of 10
solid waste? 11
A. Yes. ' 12
Q. Ibelieve your affidavit 13
indicates that at some point you left the 14
pollution prevention program in 1993? 15
A. My affidavit says that in 16
1990 I was promoted and served as the 17
pollution prevention director until 1993, 18
That is correct. 19
Q. And then what happened 20
professionally? 21
A. Professionally I went to 22
work in a more direct capacity for the 23
secretary as his executive assistant. 24
23
Q. And did you -- 1
A. Doing different things. 2
Q. When you say ditferent 3
things, did you have a specific brief or 4
assignment in terms of assisting the 5
secretary? 6
A. I was his policy advisor, 1 7
was his legislative liaison, I helped him 8
in all executive matters. 9
Q. Did the secretary have 10
another executive assistant in addition 11
to you? 12
A. No. 13
Q. Had this position existed 14
prior to you assuming your role? 15
A. Yes. 16
Q. And who had been your 17
predecessor? 18
A. Idon't remember. I don't 19
remember. It was a different cabinet 20
secretary prior to 1993. 21
Q. You mean a different 22
secretary? 23
A. Yes. Cabinet secretary, 24

CHERRY

yes.

Q. And who was the secretary in
1993?

A. Kiristoff Talou, T-A-L-O-U.

Q. How long did you function as
executive assistant to Secretary Talou?

A. Until 1998. May of 1998.

Q. And in May of 1998 did you
change positions or continue on or what?
A. Itransferred if you will to
work for Governor Carper as his

legislative liaison,

Q. So at that point when you
became legislative liaison for Governor
Carper, did you leave DNREC at that
point?

A. 1took a leave of absence
under the merit rules of the state of
Delaware,

Q. Asexecutive assistant to
Secretary Talou, did you become aware of
a document called the Compact of 19057

A. Idid not.

Q. Did you read any

communications or reports that discussed
a document called the Compact of 1905?

A. No.

Q. Did you read any documents
or reports that discussed the Compact of
1907?

A. No.

Q. Did you attend any meetings
during your executive assistant years
with representatives from federal
agencies where New Jersey's authority to
issue subaqueous leases or leases of
subaqueous land were discussed?

A. Not that I recall.

Q. Do you recall attending any
meetings with representatives from the
State of New Jersey when you were an
executive assistant where New Jersey
authority to issue subaqueous leases in
the Delaware River was discussed?

A. No.

Q. Are you aware of any
legislation that was proposed during the
time that you were an executive assistant
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where -- concerning the Compact of 19057

A. No.

Q. Do you recall any
legislation that was proposed during the
time that you were an executive assistant
that related to regulation of activities
in the Delaware River by the State of
Delaware?

A. No.

Q. When you say you were a
legislative liaison for the secretary —
Secretary Talou, what did -- what duties
did you perform that made you a
legislative liaison?

A. Inthe Delaware General
Assembly, there are literally thousands
of pieces of legislation introduced every
year. My job was to review them, look
for ones that impacted the environment or
our agency, circulate them for comment
within our agency, formulate a position
on that piece of legislation, work with
the governor's office and the secretary
in formulating and articulating that

position. And then sharing that,
lobbying that, if you will, legislators
on that piece of legislation; and there
were many.

Q. But none of them to your
recollection concerned the Compact of
19057

A. No.

Q. Can you say when the first
time was that you learned about the
Compact of 19657

A. Inthis case.

Q. And
was that?

A. 200’ early '05 maybe.

Q. In what context was it
raised?

A. Ibelieve it was after our
coastal zone industrial control board had
ruled on the BP application.

Q. And at the time -- what
day -- what year do you believe that that
muling occurred?

A. That ruling was -- I believe

ately what time

26
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it is in my affidavit. I believe it was
late ‘04,

Q. At that time you were in
what position in state Government?

A. 1had returned at that point
to the Department of Natural Resources at
the director of policy and planning. In
2000 I returned and that was the position
I was holding at that time and that 1
still hold.

Q. Asdirector of policy and
planning, when did you first learn of
British Petroleum's plans - their
proposed project to construct a liquified
natural gas facility along the Delaware
River?

A. Ibelieve my affidavit says
2002, It does. Paragraph No. 8.

Q. At paragraph 8?

A. Correct.

Q. And how did you learn of the
British Petroleum proposed project?

A. They called and asked for a
meeting.

29

Q. And when you say they, who
was they?

A. They were represented by
Dave Swaisey. Not sure what firm he was
with at the time.

Q. And Dave Swaisey as far as
you know was a representative of British
Petroleum?

A. Thatis the way he
represented himself at our meeting, yes.

Q. When you refer to a meeting,
when did this meeting occur?

A. In 2002,

Q. And who was present for this
meeting?

A. Iknow Dave Swaisey was
there. I remember Lauren Segal, I
believe that is how you pronounce her
name. Jeff Foulks and obviously myself.
There may have been others, I don't
recall,

Q. Was secretary Hughes present
for this meeting for any part of it?

A. He was not.
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Q. Was this the only meeting
you had concerning the British Petroleum
proposed project that involved BP
representatives?

A. No. 1 have relayed the
first meeting I had with them.

Q. Let's talk about that first
meeting. I'm sorry, you said it was in
2002?

A. Ibelieve so.

Q. And what was the purpose of
the meeting as you recall?

A, Mr. Swaisey was trying to
interpret how the coastal zone would
impact the proposed BP facility.

Q. And can you be a little more
specific?

MR. SEITZ: Before you
answer, I would like to note for
the record to the extent you are
going to explore the Delaware
officials, their contact with BP,
we reserve the right to go in and
petition the Special Master to do

the same of New Jersey

representatives. If you are going

to do this, I would like to note

for the record, you are opening

the door for us to explore the

same discussions that BP has had
with New Jersey representatives.
BY MS. CONKLIN:

Q. In this meeting, was there a
discussion of the Compact of 1905?

A. Not to my recollection.

Q. In this meeting, was there a
discussion of -- to any extent, New
Jersey's jurisdiction over the project?

A. No. The question --

Q. That is fine. Wasthere a
subsequent meeting conceming -- with
British Petroleum representatives which
you attended?

A. Yes.

Q. And can you tell me when
that meeting occurred?

A. Not precisely. During 2003.

Q. Was there a meeting at which

30
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British Petroleum representatives were
present as well as yourself and Secretary
Hughes?

A. Yes.

Q. Do you recall the Compact of
1905 being discussed in that meeting?

A. Idonot.

Q. Was there any discussion of
Delaware authority to regulate the
proposed project?

A. There was discussion about
the applicability of the Coastal Zone Act
to this project, yes.

Q." Was there a discussion of
New Jersey's authority over the proposed
project?

A. Not specifically that I
recall.

Q. Did BP representatives
assert that New Jersey had regulatory
jurisdiction over the proposed project?

A. I1don't recall.

Q. Was there -- are you aware
of a legal opinion that was discussed in

33

this meeting conceming Delaware
authority over the proposed BP project?

A. Could you repeat the
question?

Q. Sure. Was there a legal
opinion or memorandum originating from
Delaware state offices that was discussed
in this meeting which concerned Delaware
authority over the proposed BP project?

MR. SEITZ: Object to the

form of the question. You can

answer it.

THE WITNESS: No.
BY MS. CONKLIN:

Q. Was there any legal opinion
or advice from Delaware officials
discussed at this meeting with BP
representatives?

A. Not that I recall.

Q. Forgive me if I'm repeating
myself, but I want to make sure I
understand this. Do you recall any
discussion of the Compact of 1905 at this
second meeting?
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A. Idon't.

Q. Was there any discussion of
the allocation of regulatory authority
between Delaware and New Jersey
concerning the proposed BP project?

A. Idon't believe so.

Q. Was there another meeting
between -- at which you attended at which
BP representatives were present?

A. Likely, yes. There was
clearly more than one meeting, more than
my first, I don't recall them
individually. Maybe two or three in
toto.

Q. And at none of these
meetings was the Compact of 1905
discussed in any way?

A. AsIdiscussed shortly ago,

I don't recall the compact being brought
up at all in any of those early meetings.

Q. Do you recall whether
British Petroleum representatives
asserted that Delaware did not have
regulatory authority over this project,

35

the proposed project?

A, No, Idon't recall that,

Q. Were there any written
communications sent to BP representatives
after any of these meetings? 1 will
clarify that. I think that is too broad.
Were there any writter communications
from your office sent to BP
representatives following any of these
meetings?

A. No, likely not.

Q. Would there have been any
e-mail communications?

A. Not that I specifically
remember.

Q. Asexecutive assistant to
the DNREC secretary, do you have legal
counsel available to you in the event you
need legal advice?

A, Yes.

Q. And who would that counsel
be?

A. Through the deputy attorney
general's office.
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Q. Are there attorneys on staff
at DNREC?

A. There are not.

Q. Are there to your knowledge
staff members of DNREC who are attorneys
but who perform other functions for
DNREC?

A. Yes.

Q. Were any such staff members
present for any of the meetings we
discussed -- that you described between
BP and yourself and other staff members?

A. Idon't believe so,

Q. Do you have any -- can you
give me an estimate of the number of
subaqueous lands leases that Delaware
issues in a given year?

A, Thave no idea, no.

Q. Do you receive written
reports from each division of DNREC on
some regular basis?

A. Each division is required to
submit a weekly report to the secretary.
They don't include in those the number of

37

permits or what have you that they have
issued for the week. But yes, thisis a
weekly report. Doesn't contain a lot of

Q. Is there an annual report
that would contain that type of
information?

A, Not that I'm aware of.

Q. Does the secretary of DNREC
issue an annual report to the legislator?

A. He does not, nor would she
would there be one.

Q. When did Secretary Talou
step down?

A. That was after I went to the
governor's office, I will guess 1999.

Q. And the secretary who
succeeded Secretary Talou was Secretary
Hughes?

A. No. Between those iwo was
Secretary Nick DePasquale.

Q. When did Secretary
DePasquale move on?

A. I will guess early 2002,
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maybe late '01.

Q. So Secretary DePasquale had
no involvement in any of the discussions
you described between British Petroleum
representatives and yourself?

A. No, he was gone then.

MS. CONKLIN: Take a
five-minute break.
(Recess at 10:14 a.m.)
(Resumed at 10:21 a.m.)
BY MS. CONKLIN:

Q. Let me go back and ask a
couple of more questions concerning the
series of meetings with British Petroleum
representatives. The first meeting you
recall was around 20027

A. Yeah.

Q. And this was a meeting at
which you were present?

A. Yes.

Q. You indicated there were
three representatives from BP that you
recalled?

A. Irecalled Lauren Segal and

39

Jeff Foulks and Dave Swaisey. In my mind
I see another shadow in the room but 1
don't recall who that was.

Q. Was there an attorney
present from the attorney general's
office?

A. No.

Q. Was that the shadow?

A. No.

Q. Was Lauren Herr present from
the wetlands section?

A. No.

MR. SEITZ: I think it is

Lavra.

BY MS. CONKLIN:

Q. Was there any staff member
present from any of the divisions?

A. No, Mr. Swaisey wanted to
talk about the Coastal Zone Act.

Q. When you say they were
talking about the Coastal Zone Act, you
are talking Delaware's Coastal Zone Act?

A. Yes.

Q. Was there a discussion about

W0 AWN
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the parts of the BP project that were
applicable -- that were subject to
jurisdiction under the coastal zone
management and parts of the project that
was not?

A. Mr. Swaisey wanted to know
if the part -- if the part of the preject
in Delaware's waters would be subject to
a Coastal Zone Act permit or would be
permittable at all under the Delaware
Coastal Zone Act.

Q. And what did BP say was the
portion of the project that was in
Delaware coastal waters?

A. The pier.

Q. And what portion of the
project was not in the coastal waters
according to BP, in the Delaware coastal
waters?

A. There is a land-based
portion of the project, there is the pier
and the docking facility. And they were
inquiring about the pier.

Q. What was your understanding

a1
o De jurisdi an
v the onthe
the end of the pier?

A. The mean low waterline on
the Jersey shore. On territoria waters.

Q. And when did you learn that?

A. [Ithink Mr. Swaisey brought
that up. I have known that since
administering the Coastal Zone Act.

Q. And when did you begin
administeriag the Coastal Zone Act?

A. When I came back in 2000.

Q. And that was when you were
assistant to Secretary Talou?

A. No. After I returned from
Governor Carper's office in 2000, then
working for Secretary DePasquale,

Q. In what context did you need
1o know about the mean low waterline
jurisdictional boundary?

A. Well, Mr. Swaisey very
clearly stated that in his opinion that
the pier would be regulated by the
Delaware Coastal Zone Act and hence
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wanted to know whether -- how it would be
treated by the Coastal Zone Act, whether
it would be prohibited or regulated in
some fashion.

Q. And you said at some point
there was a secondary -~ or second
meeting between BP representatives and I
think you also indicated you were
attending as well?

A. Yes.

Q. Can you recall who was
present for that second meeting?

A. Idon't recall exactly.

Q. Was it the same crew?

A. It was Lauren Segal, it was
Jeff Foulks and as I said previously I
believe it was even more than one more
meeting. There may have been a total of
three or more. I don't recall
specifically. But others were present at
that latter meeting.

Q. Did the BP representatives
make any presentation in writing to you
in support of their position?

43

A. These were more exploratory
meetings informing the secretary on what
LNG was, on what the sort of the larger
scheme of the project was. We were not
debating legalities at that point.

Q. At what point in the
discussion did the parties become focused
on whether this was a bulk transfer
facility?

A. Early on the question was is
it a bulk transfer facility orisita
pier for a single manufacturing use, and
hence exempted from the bulk preduct
transfer prohibition.

Q. During the course of these
meetings, did BP file any application --

A. No.

Q. -- with DNREC?

A. No, no.

Q. That came afterwards?

A. We encouraged them to do
that.

Q. At any of these meetings do
you recall whether there was a
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representative from the Delaware AG's
office present?

A. Idon't recall. Again, it
wasn't a legal matter at that time.

Q. Do yon recall whether there
was a representative from the wetlands
and subaqueous section at any of these
meetings?

A. Idon't recall,

Q.
the only ?

A. No. Perhaps at the first
meeting, yes. At the second meeting as I
have suggested and have said, Secretary
Hughes was there, our deputy secretary
may have attended one or more of those
mectings.

Q. And who would that have
been?

A. The deputy secretary?

Q. Yes.

A. David Small.

Q. Do you recall any memorandum
or written communication as a result of

45

these meetings summarizing the content of
them?

A. No.

Q. To your recollection, the
Compact of 1905 wasn't raised at all'in
any of these meetings?

A. That's correct.

Q. Did anybody discuss a Jease
that was issued to Dupont for subaqueous
lands in any of thesc meetings?

A. Not to my recollection.

Q. Did British Petroleum
representatives indicate any -- describe
any applications that they were filing
with the State of New Jersey with respect
to this proposed project?

A. Idon't recall.

Q. Did you or your staff have
any contact as a result of these meetings
with any representatives from the State
of New Jersey?

A. No.

Q. And by representatives, I
mean staff members of the Department of
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Environmental Protection.

A. Not as a result of those
meetings.

Q. Did you have any -- did you
or your staff have any contact with
representatives from the State of New
Jersey after British Petroleum filed an
application with DNREC?

A. For coastal zone?

Q. For coastal zone
applicability or consistency.

A. Coastal zone status
decision?

Q. Right.

A. No.

Q. And by communications, I
mean any wtitten communications or e-mail
communications.

A. No.

Q. 'What was your involvement
with the project after British Petroleum
filed their application with DNREC?

A. I was supervising the
program at the time so I read the

47

application, I made sure that it went

through all of the appropriate

procedures, public notice, reviewed the
ed our position

Q. To what extent did anyone in
the wetlands and subaqueous lands section
work on the application?

A. They wouldn't have worked on
the status decision application.

Q. Were you the person who
worked on the status decision
application?

A. Myself and Dennis Brown.

Q. Dennis Brown?

A. Brown.

Q.. And what is his position?

A. Heis a planner, he works
for me.

Q. And when you say he isa
planner, does he specialize in a
spectfic --

A. InCoastal Zone Act
administration, yes.

(W8] | el e ) | el
RN R B R S E Rt Evwauc e w —

WO~V AW

CHERRY

Q. Would this be a normal way
of processing a request for a status
determination?

A. Yes,

Q. Were all status
determinations routed through you?

A. Al status decision
applications go to Dennis and get routed
through me.

Q. And how long had you been
processing these status decision
determinations?

A. Since I returned in 2000 and
had supervisory responsibilities over
Dennis and the program.

Q. Did you perform any other
reviews concerning applications to the
wetland and subaqueous lands section?

A. Iwouldn't review those
permits. That is program.

Q. Sojusth ifa
project was deemed consistent -- when |
say consistent, but theoretically -- if a
project were not prohibited under

&9

Delaware regulations, would you have any
further involvement in its permitting?

A. If a project were not
prohibited under Delaware's Coastal Zone
Act, it may still have a requirement to
seek a permit under the Coastal Zone Act.
And in which case, 1 would have continued
that permitting process with a subject
facility, with a facility that was
seeking a permit.

Q. Again we are talking
hypothetically, would that permit
application be primarily reviewed by
someone else in another division, the
appropriate division?

A. Permit applications for
Coastal Zone Act purposes are often times
shared around the agency and we seek
comment from different program areas on
what is being proposed. Less so with
status decision applications.

Q. And how would you describe
your role in that process? Are you the
coordinator of basically shepherding that
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application to its final determination?

A. I'm the supervisor for the
planner who has the responsibility of
doing all the legwork on that permitting
program. He does the mundane things,
gets the permit in, gets the paperwork
flowing. He reports to me, the reports
and the recommendations and ultimately
the permits or the decisions come through
me on the way to the secretary.

Q. Sojust so I understand, the
planner would then be the chief
coordinator of the applications related
to a specific project?

A. Yeah, he's best described as
a clerk I guess would be a good
description of his duties.

Q. Would the planner then be --
if a hypothetical project needed a
subaqueous lands lease, would the planner
be responsible for determining -- for
issuing that lease?

A, No, no, no. Typically
Coastal Zone Act permits and certainly

* 51

status decisions come well before permits
might be issued for air, water, waste,
wetlands impact.

Q. And the planner's function
with respect to those earlier
determinations is simply to do what?

A. I'm not sure I follow your
question.

Q. I'm just trying to determine
when you have a hypothetical project that
has gotten a favorable status
determination, in other words it is not
prohibited, and then a request for a
subaqueous land lease or permit is then
filed, what is the planner's involvement
at that point with that project?

A. The planner -- the planner
would have no involvement in reviewing,
commenting on or in any way touching that
subaqueous lands permit or for that
matter an air permit or a waste permit.
That is not what he does.

Q. To what extent are you aware
of the progress of an application for a

N RN EEB v e wn R~

CHE RRY

52

subaqueous lands lease or a permit for
activities on a subaqueous land?

A. We are typically not.

Again, as I said, the Coastal Zone Act
status decision or permit would be done
well ahead, conceivably months ahead of
any programmatic environmental permits
that would then flow.

Q. Are there circumstances
under which once again, a hypothetical
project is found to be not prohibited
under the coastal zone rules, would you
then — is it typical for you to then
continue to monitor its progress through
its lease applications and its permit
applications?

A. Typically not. If it is not
prohibited and I will assume it still
needs a coastal zone permit, we would
process the permit. If the permit was
received, that would be the end of our
involvement in that particular project.
They would then go off and deal with the
various programs within the agency and

53

get their respective permits.

Q. Isit part of your job
responsibilities to monitor or be aware
of permit applications for activity on
subaqueous lands in Delaware?

A. No.

Q. Under what circumstances if
any would you monitor or become aware of
such -- of the progress of such
applications?

A. [Itis hard to speculate, It
is possible in one or more instances 1
suppose if it were to come to my
attention. But not normally.

Q. Would you be given a draft
decision on a permit application for
activity on subaqueous land?

A. No, no.

Q. Do you recall ever being
given one to review prior to its
issuance?

A. There was a case in this
case as is seen in my affidavit where a
permit was sought, a subaqueous lands
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permit was sought for some borings in the
Delaware River with respect to this
project. Staffin the subaqueous lands
section knew that this was a project that
was undergoing coastal zone review and
did bring that to my attention, yes. But
normally outside of that case, normally
not, no.

Q. To whom do you report
directly?

A. Secretary Hughes.

Q. Anyone else?

A. David Small, our deputy,
approves my leave. The secretary would
rather not deal with those particular
issues.

Q. Prior -- in any of your
previous positions in DNREC, would you
comment on proposed regulations? DNREC
regulations of course,

A, Yes.

Q. Do you recall commenting on
any regulations that concerned Delaware
jurisdiction over projects on the New

55

Jersey side of the river, the Delaware
River?

A. No.

Q. Do you recall attending any
staff meetings in DNREC in which the 1905
Compact was discussed?

A. No.

MS. CONKLIN: We are done.
MR. SEITZ: Thank you.
(Witness excused.)
(Deposition concluded at
approximately 10:44 am.)
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CERTIFICATE

I, DOTTYANN Y. WALSH, a
Notary Public and Certified Shorthand
Reporter of the State of Delaware, do
bercby certify that prior to the
commencement of the examination,
PHILIP J. CHERRY was duly swom by mc to
testify to the truth, the whole truth and
nothing but the truth,

1 DO FURTHER CERTIFY that
the foregoing is a verbatim transcript of
the testimony as taken graphically
by and before me at the time, place and
on the date bereinbefore set forth, to
the best of my ability.

1 DO FURTHER CERTIFY that I
am acither a relative nor employee nor
attorney nor counsel of any of the
partics to this action, and that [ am
neilher a relative nor employee of such
atiomey or counsel, and that I am not
financially iaterested in the action,

DOTTYANN Y. WALSH, CSR
Notary Number: 20051147009
Notary Expiration: April 14, 2007
CSR Nomber: 251-RPR

Dated: November 3, 2006
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NO. 134, Original

STATE OF DELAWARE,
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LODGE & HUTZ LLP, The Nemours Bujilding,
1007 North Orange Street, Wilmington, DE
19899, beginning at 3:15 p.m., on the
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(No. XI 01614) and Delaware (No. 138-RPR,
Expiration 1/31/08), and a Notary Public
of New Jersey, Pennsylvania and Delaware.
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LAURA M. HERR,
after having been first duly
sworn, was examined and testified
as follows:

EXAMINATION

BY MS. CONKLIN:

Q. Good afternoon, Ms. Herr.

A. Yes.

Q. My name is Barbara Conklin
and the person to my left is Rachel
Horowitz also from my office. We're both
deputy attorney's general from the state
of New Jersey and we represent New Jersey

n
certain areas of the Delaware River.
This is, of course, just a general
description, not intended as a final, -
final definition of the litigation.

You have been placed under
oath and this is the same thing as being
in court essentially.

The court reporter,
unfortunately, can only take down oral
responses, and I would ask that you make
all of your answers orally rather than by
a shake of the head or nod.

The second rule is that I
will try very hard not to speak when you
are speaking because the court reporter
can only take down one of us at a time.

A. Okay,

Q. And number three, if you
have any confusion about my questions or
something is unclear, please let me know
and I'll try and rephrase the question.

A. Okay.

Q. Have you been deposed
before?

A. No.

Q. You have not.

Well, good, then we can
dispense with all those nasty questions.

‘What is your current title
at DNREC?

A. [I'm a program manager 2 in
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the Wetlands and Subaqueous Lands
Section.

Q. Allright. And what are
your duties?

A. Iam the manager in charge

of implementing DNREC's wetlands law and

regulations, subaqueous lands law and
regulations, marina regulations and our
401, or the quality certification
program.

Q. Letme ask you. How many
people do you supervise?

A. Yes. I sopervise six
scientists and two support staff and a
vacant manager position at the moment.

Q. What percentage of your
workforce is devoted to subaqueous lands
leases and permits?

A. All of the staff work on all
of the programs, so I think that answers
the question. :

Q. Do you have any p n
of what percentage of their time is
devoted to subaqueous lands leases and

programs?

A. I would say the subaqueous
program occupies probably 60 to
65 percent of the time.

Q. Isee. Do you submita
report each year concerning the
subaqueous lands program?

A. No.

Q. Allright. Do you make an
accounting at all of the number of leases
that you issue on a given year?

A. An accounting?

Q. Yeah.

A, No. No.

Q. Do you keep track of the
number of leases? .

A. We keep track, yes.

Q. Okay. Is this information
conveyed to anybody other than for just
your own internal use?

A. No, not to anyone.

Q. Do you make an accounting of
the income that is derived from leases?

A. Yes.
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Q. Allright. Is that
information conveyed to anybody outside
your own section?

A. Outside the section, but not
outside the department. We confer with
our accounting section regarding the
lease fees that we collect each year.

MR. WALTON: Just make sure
you let ber finish the question.

The court reporter is going to get

mad at you.

THE WITNESS: Sorry. Okay.
BY MS. CONKLIN:

Q. How long have you held the
manager's position?

A. This current pesition, I
have been in the position officially
since July of '05 and was acting manager
for six months prior.

Q. So you became acting manager
approximately January of ‘05?7

A. Right.

Q. Okay. Prior to your
position as acting manager, what was your

11

position in DNREC?

A. I wasthe lower level
manager in that same section, the program
manager 1, for approximately ten years.

Q. Forten years. And to whom
did you report during those ten years?

A. To Bill Moyer.

Q. Okay. Allright. And what
were your duties when you were reporting
to Bill Moyer?

A. Essentially implementing
those same programs, slightly different
duties in terms of the day-to-day
permitting operations. And I also had
delegated signatory authority to sign
some of the permits that we issued under
the s, the various programs.

Q. You had delegated authority?

A, Yes, yes.

Q. Allright. During your ten
years as a lower level manager, what

of your time would you

estimate was dedicated to subaqueous
lands leases and permits?

(Y-R--BCN - WV I N N
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A. Again, about 60 percent of
the time. Yeah, sure, 60 to 65 percent.

Q. As part of your duties, did
you calculate the amount of fees that
were due from leases of subaqueous lands?

A. Yes.

Q. Okay. And when you had an
application for a subaqueous lands lease,
did you review any maps of areas of -- of
subaqueous areas -- let me ask the
question again.

In reviewing applications
for subaqueous lands leases, did you
refer to any maps of subaqueous areas
that were available to you?

A. Al of the applications that
we received are required to include
location information, so clearly each
application would have a very specific
location. And we would also review the
potential for cumulative impacts by
looking at aerial photography of the area
where the proposed structure is located.
That would be a typical way of

13

approaching it.

Q. Okay. How would you assure
yourself that the area upon which the
proposed activities are occurring was
owned or controlled by the applicant?

A. In most instances, the area
is not owned or controlled by the
applicant. I'm not sure if that answers
your question.

Q. Aure there types of permits
that you issue that do not require the
applicant to own or lease subaqueous
lands?

A. Are there types of
applications -- can you repeat it?

Q. Do you issue permits for
activities on subaqueous land?

A. Yes.

Q. Incircumstances when people
don't own or lease the subaqueous land in
question?

A. Yes.

Q. Okay. And what types of

s are those?
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A. All of the types that we
permit may or may not occur on public
subaqueous lands; that is, they may or
may not occur off of the property that is
owned by the applicant, and so that would
include things like docks and piers,
utility lines, shoreline stabilization,
dredging, culverts and bridges, you know,
all kinds of structures.

Q. Allright. Let me perhaps
try and be more specific. Iunderstand
that the Delaware River is a tidal body
of water?

A. Yes.

Q. Allright. Would there be
any circumstance under which an applicant
would not -- would there be a
circumstance under which the applicant
would not need a Iease of the subaqueous
land on which an activity is proposed?

A, 1If the applicant could
demonstrate that the state had
specifically granted that tidal
underwater land to that property owner,

15

to the applicant, if they can provide
documentation of that, it might be
conceivable that we would issue a
construction permit rather than a lease
for that activity. Yes.

Q. Butif the applicant for
a -- if a person were to apply to
construct s on subaqueous lands
and did not own or lease them, would you
require them to get a lease?

A. Yes.

Q. Okay. And would they be
making that application for a lease to
you?

A. Yes.

Q. Allrght. Are there any
maps that you would consult to determine
whether an applicant's claim to own or
lease a subaqueous parcel was true or
not?

A. No, we don't typically get
that information from maps.

Q. Okay. If you received an
application -- if you received an
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application for an activity on a
subaqueous land and the applicant said, |
have proof 1 already own this parcel or
have leased this parcel already, how
would you go about determining the truth
of that allegation?

A. We would require that the
applicant submit a copy of their deed and
may require a title search to determine
whether or not, as you trace that deed
back in time, there ever was actnally a
specific grant from the state of that
underwater land to the previous or
current property owner.

Q. SoamI getting the
impression that the work for that type of
search would be done by the applicant?

A, Yes.

Q. Allright. Is it under any
other circumstance done by somebody in
your office instead of the applicant?

A. Not thatI can recall.

Q. Okay. Inyour experience,
have you ever received an application for

17

a permit on subaqueons lands where the
applicant claimed ownership or control
based on a document from the state of New
Jersey? :
A, Yes.
Q. Okay. Can you recall the
circumstances under which that occurred?
A, Irecall that the state of
New Jersey applied for a permit to
rehabilitate the Fort Mott State Park
pier.
Q. Okay. Do you recall any
other circnmstance, just sitting here
today? ’
A. Ne.
(Whereupon, on
Exhibit No. Herr-1, Letter dated
8/17/04 to William Moyer from
DuPont Chambers Works, with
attachments, Bates DUP
0000920-982, and Exhibit No.
Herr-2, e-mail dated 9/20/04 to
William Moyer from W. Harding
Drane, Jr., Bates DUP 0000717, DE
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19422-19431, was marked for

identification.)
BY MS. CONKLIN:

Q. Ms. Herr, I've presented you
with exhibits marked as Herr-1 and
Herr-2. Herr-1 is a, I'm representing to
you, is a draft of a permit presented to
or conveyed to Mr. William Moyer on
August 17th, 2004 concerning a subaqueous
lands permit requested by DuPont Chambers
Works facility in 1, New Jersey.
And exhibit Herr-2 is an e-mail

cation to your supervisor, Mr.

William Moyer, from an attorney, W.
Harding Drane, J1., attaching two deeds
in the state of New Jersey, which,
according to Mr. Drane, grant DuPont the
underwater lands associated with the
outfall structure that DuPont was
apparently proposing to build or improve.

Do either of these documents
look familiar to you?

A. No.

Q. Okay. In the course of his

deposition, I asked Mr. Moyer about the
e-mail indicated here, and --
MR. WALTON: That's Herr-2.
MS. CONKLIN: Yes, it's
Herr-2.
BY MS. CONKLIN:

Q. -- and Mr. Moyer indicated
that he had forwarded it to you for
consideration since he was leaving his
job very shortly thereafter. And I'm

you recall receiving
l)

A. Idon't recall receiving it.

Q. Okay. All right. Do you
recall handling the request for a
subaqueous lands permit by DuPont?

A. No.

Q. Okay. All right.

MS. CONKLIN: Can we have
this marked as Herr-3, please.
n, Deposition

Exhibit No. Herr-3, Letter dated

12/14/05 to Ms. Laura Herr from

DuPont, Bates DUP 0000001-26,

18
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39-45, 99-102, was marked for
iden n.)
BY MS. CONKLIN:

Q. Letme askyouasa
preliminary question, Ms. Herr.

y how many applications for
subaqueous lands permits do you receive
on an annoal basis?

A. I would estimate --

Q. [I'm sorry, that you would
personally handle. I'm sorry.

A. Thatl -- I see all of the
subaqueous land applications that come
through at at least some stage of the
process, and that would be approximately
300 a year.

Q. Allright. I'm now showing
you Herr-3, which is a cover letter dated
December 14, 2005 to Ms. Laura Herr,
Section Manager. Would that be you?

A. Yes.

Q. Okay. Anditis from a
gentleman, Albert Boettler,
B-O-E-T-T-L-E-R, from corporate

21

remediation of DuPont conveying a
subagqueous lands permit application, and
it's numbered DUP 2 through 26. And then
on page 39 1 included figures from 39
through 45. And then there is a cover
page from a similar application that
apparently was directed to the Amy Corps
of Engineers. My intent was to include
here as much descriptive material as I
could. This is certainly not the entire
application.

A. Yes.

Q. Does any of this material
refresh your recollection about whether
you might have received an application

the DuPont Chambers Works
improvements?

A. Yes.

Q. Okay. Would this
communication or would this application
be the first you had ever heard about
this proposed work?

A. This specific proposed work,
yes.
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Q. Allright. And you have no
recollection of a conversation with Mr.
Drane, Mr. W. Harding Drane, concerning
subaqueous land rights that DuPont was
citing?

MR. WALTON: Objection.

Lack of foundation.

You can answer.
MS. CONKLIN: Okay. let me
ask this another way.
BY MS. CONKLIN:

Q. Prior to receipt of this
application on December 14th, 2005, did
you discuss any subaqueous lands grants
or leases that had been issued to DuPont
for their Deepwater property?

A. Yes.

Q. Can you tell me what those
conversations entailed.

A. Irecall one meeting where I
was present with Mr. Drane where we
discussed an existing outfall which
DuPont had which they had modified
without having obtained a permit from the

23

department.

Q. Did Mr. Drane allege that
DuPont owned the land on which the
outfall was located?

A. My understanding was that he
indicated that the state of New Jersey
had granted DuPont those underwater lands
at that meeting.

Q. And what was -- who else was
at the meeting aside from you?

A. I1don't recall.

Q. And what was your response?

A. Irecall that the final
disposition of that meeting was that Mr.
Drane agreed to make application
post-construction for that -- for that
outfall. So it was an after-the-fact
application would be made to the state of
Delaware for that outfall,

Q. For a lease?

A. For alease for that
outfall, yes.

Q. Allright. Was there any
correspondence that memorialized that

L0~ DW=
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understanding --
A, Not to my knowledge,
Q. -- between -
A. Sorry.
Q. That's all right.
And let me be more specific.

Was there any cotrespondence, e-mail or
otherwise, that originated from DuPont
that memorialized any part of that
meeting?

A. Not that I recall seeing.

Q. Okay. And did your office
issue anything in writing that
memorialized that meeting?

A. Not that I recall.

Q. Allrght. Did you discuss
the Compact -- I'm going to ask you.
Have you heard of something called the
Compact of 1905?

A. TI've heard of it.

Q. Okay. Did you discuss the
Compact of 1905 in your meeting with Mr
Drane?

A. 1don't believe so.

25
Q. Mr e

allege t dee

leases from New Jersey should be accepted

by Delaware?

A. Idon't recall.

Q. Did Mr. Drane ask you to
discuss this with your supervisors prior
to making a decision?

A. No.

Q. Was this decision made by
yourself?

A. I'm not sure what decision
you're referring to.

Q. That was poorly phrased. My
mistake.

Did you discuss this request
from Mr. Drane with any of your other
staff members or supervisors prior to
making a decision on how DuPont should
proceed?

A. Idon'trecall. Ionly
recall the final disposition of the

being that when we walked out,

the ding was that DuPont would
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be applying for a lease for the structure
that was already in place.

Q. Did DuPont, by applying --

did DuPont indicate that they were
agreeing to file an application for the
lease because their title work from New
Jersey was not valid?
MR. WALTON: I'm going to
object to lack of foundation.
BY MS. CONKLIN:

Q. Did DuPont indicate that
they were abandoning their claim that
their lease from New Jersey was valid for
the work they were requesting from
Delaware?

A. Not that I recall.

Q. Was an attorney from the
Delaware attomey general's office
present for this meeting?

A. Idon'trecall.

Q. Was there a phone conference
arranged in connection with this meeting?

A. No.

Q. As aresult of this meeting,

then, you're indicating that DuPont filed
the application we have as Herr-3,
exhibit Herr-3, correct?

A. No. 1 know that we left the
meeting believing that DuPont would be
filing an application, but I don't ever
recall seeing an appli from DuPont
for that structure.

Q. Okay. So the application
for -- that we have identified as Herr-3
is for a different permit?

MR. WALTON: This one.
THE WITNESS: Thank you.
MR. WALTON: Take your time.
THE WITNESS: That's
correct.
BY MS. CONKLIN:
Q. So let me backtrack here.
There was another
application filed by DuPont as a result
of the meeting of which we've been
ing?

A. Ibelieve the application in

Herr-3 is a completely separate project

26
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from what was discussed at the meefing.

Q. Okay. Allright. To your
recollection, did -- and, again, forgive
me, it's getting late in the day here --
DuPont did then file for a permit or a
lease for this outfall structure?

A. Inever saw any application
for the outfall structure subsequent to
the meeting.

Q. Okay. Is it possible one of
your other staff handled it?

A. It would have had to come
through me to be assigned.

Q. Allright. Do you know
whether the outfall structure was ever
repaired?

A. Idon't.

Q. Okay. All right. The
application identified as Herr-3, exhibit
Herr-3, is for a stabilization project.
There were remedial activities apparently
related to removal of tainted sediments.
Is that your understanding of this
application?

29

A. Yes.
Q. Allright. And as a result
of this ion, was there a permit
issued to DuPont for this remedial work?
A. Yes.
Q. And let me show you this.
MS. CONKLIN: Mark this as
Herr-4.
(Whereupon, Deposition
Exhibit No. Herr-4, Letter dated
3/1/06 to John D. Strait from
Laura M. Herr, with attachment,
Bates DUP 0001339-1343, was marked
for identification.)
BY MS. CONKLIN:
Q. Is the exhibit marked
Herr-4, which is a subaqueous lands
permit issued to DuPont, the permit that

was for in Herr-3, Exhibit 3, to
your kn e?
A. Ibelieve it is.

Q. And this is a permit to
conduct certain remedial activities,
remove tainted soil and treat it,
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correct?

A, Yes.

Q. Broadly speaking,

A. Yes.

Q. And this was issued March 7
of 2006?

A. Yes.

Q. Okay. Inotice there's a
fee, paragraph 6 under Special
Conditions, for dredging public
subaqueous lands.

A, Yes,

Q. There was no provision --
there was no requirement that DuPont
obtain a lease for the lands it was
dred

A. That's correct.

Q. Okay. And is this according
to normal procedure?

A. Yes.

Q. Okay. If they were going to
be putting any type of structure on the
land, under normal circumstances, would
you have required a lease?

31

A. Yes.

Q. Okay. As aresult of this
work -- under nomal circumstances, when
someone dredges and removes sediment like
this, would there not be some sort of
mitigation requirement associated with
the project?

A. There may or may not be a
mitigation requirement. It's not
standard for dredging projects.

Q. Obh,it's not. All right.

If there was mitigation
required as a result of this, who would
be supervising that?

A. The project scientist.

Q. And would that be an
individual in your shop?

A. Yes.

Q. Okay.

(Recess taken from 3:50 p.m.

to 3:56 p.m.)

BY MS. CONKLIN:

Q. Ms. Herr, when did you

indicate that you started with DNREC?
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A, In1986.

Q. Oh, okay. 1986.

And prior to that time, what
did you do professionally?

A. Iworked for an
environmental consultant, Ichthyological
Associates.

Q. And did your work at the
Associates concern subaqueous lands --

A. Yes.

Q. --inany way?

A. Yes.

Q. Aund in what aspect or
respect?

A. We were studying the benthic
community, the underwater lands and the
river water quality in regards to an
environmental impact statement for a
cooling tower at the Salem nuclear
generating station.

Q. Allright. And how long
were you employed in that capacity?

A. It was four years.

Q. Okay. And what is your

33

professional training and education?

A. My education, I received a
bachelor's degree in biology from the
University of Delaware in 1981 and a
master's degree from Drexel University in
environmental science in 1995, came out
of college into that Ichthyological
Associates position, and after being laid
off there was hired shortly thereafter by
the Department of Natural Resources.

Q. And you were hired by the
department in, what, '86?

A. 1986.

Q. Are you familiar, this is
going to be going back a little bit
earlier into your career, of an
application for a subagqueous lands permit
by a Keystone Cogeneration Systems in New
Jersey?

A. I'm aware of that file in
our files.

Q. Okay.

MS. CONKLIN: Let us mark

Herr-5 and 6.
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(Whereupon, Deposition
Exhibit No. Herr-5, Letter dated
9/30/91 1o William Moyer from W.
Harding Drane, Jr., Bates DE
02197-2198, and Exhibit No.
Herr-6, Subaqueous Lands Lease |
Granted to Keystone Cogeneration
System, Inc., date of issuance:
9/30/91, Bates DE 02200-2205, was
matked for identification.)
BY MS. CONKLIN:
Q. Ms. Herr, I've provided you
with two exhibits, Exhibit 5 being a
letter dated September 30th, 1991 from an
attorney named W. Harding Drane, Jr., on
behalf -- submitting on behalf of
Keystone Cogeneration Systems an
application to your supervisor, William
Moyer, for a subaqueous lands permit, and
Exhibit 6 being a subaqueous lands lease
issued by the state of Delaware to
Keystone Cogeneration Systems. Do either
of these documents look familiar to you?
A. No.

Q. Allright. Do you recall
Mr. Moyer discussing with you an
appl by Keystone Cogeneration
Systems for a subaqueous lease?

A. No.

Q. Axd you did not work on this
file? A

A. Not that I recall.

Q. Allright. Are you aware of
any conversations -- are you aware of any
communications between the state of New
Jersey and your office concerning the
issnance of a subaqueous lease by the
state of New Jersey for the same area
that is in this lease by
Delaware?

A. No.

Q. Allright. Were you aware
of any meeting between the Delaware
attorney general's office and officials
from the state of New Jersey at the New
Jersey Tidelands -- the Bureau of
Tidelands Management co Keystone
Copgeneration Systems' subaqueous lease

34
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issued by New Jersey?
A. No.

Q. Are you aware of any
communications concerning New Jersey's
authority to issue Keystone Cogeneration
Systems a subaqueous lease? I'm sorry,
let me withdraw that. I think I left out
a word.

Are you aware of any
communications concerning New Jersey's
authority to issue Keystone Generation
Systems a subaqueous lease?

A. No.

Q. Allright. Are you familiar
with a person named James Johnson at the
Bureau of Tidelands in the state of New
Jersey?

A, No.

Q. Okay. Are you familiar with
a person named William Anderson?

A. No.

Q. Again, state of New Jersey.

A. Yeah.

Q. Are you familiar with an

37

area called the 12-mile circle?

A. Yes.

Q. Okay. And when did you
first become aware of this arca? When
did you first become aware of the area
that was called the 12-mile circle?

A. I1thinkin college.

Q. And do you recall how you
became aware of it, in what context?

A. My best friend is the
daughter of the state geologist and so...

Q. And what was your
understanding of what the 12-mile circle
was?

A. My -- you know, my imperfect
understanding is that it was an artifact
of perhaps a 17th century rendering of
the boundary of the state of Delaware
relative to, I think, New Castle, the
city of New Castle.

Q. In connection with this
12-mile circle, did you ever hear of the
term 1905 Compact?

A. No.
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Q. Allright. Is today the 1
first time you ever heard of the 1905 2
Compact? 3
A. Yes. 4
Q. So the 1905 Compact is not a 5
matter of any type of discussion in your 6
office? 7
A. Not that I'm aware of. 8
Q. Allright. When you say 9
you're not familiar with the 1905 10
Compact, then I must ask you, you've 11
never read a document called the 1905 12
Compact? 13
A. No. . 14
Q. Have you everread a 15
document called the 1907 Compact between 16
Delaware and the state of New Jersey? 17
A. No. 18
Q. What is your understanding 19
of the boundary line between Delaware and 20
New Jersey as a result of -- within the 21
12-mile circle? 22
A. My understanding is that 23
Delaware's boundary extends to the 24
39
castern side of the Delaware River to the 1
mean Jlow water line against the shore, 2
the New Jersey shore. 3
Q. Allright. Andin the 4
course of your duties as manager at the 5
Wetlands and Subaqueous Section, if you 6
receive an application for a subaqueous 7
lease, do you make a determination 8
whether the area -- where the area is 9
located precisely inside -- where the 10
area is located? 11
A. Yes. 12
Q. Okay. And how do you make 13
that determination? How do you locate an 14
area that is proposed for lease? 15
A. The application requires 16
that the applicant provide a drawing and 17
location maps to locate the precise -- 18
the specific area where the project is 19
P . 20
Q. What type of description of 21
location do you accept or prefer? 22
A. We require a location map, 23
usually a roadmap, as well as a scaled 24

HERR
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drawing relative to the property
boundaries of the structure.

Q. Do you locate the subaqueous
parcel with respect to the upland parcel?
Is that how you locate them?

A. TI'm not sure I quite
understand that,

Q. Is there a grid or a map
that puts lot and block numbers on
subaqueous land parcels?

A. No.

Q. Okay. How do you identify a
particular subaqueous land parcel?

A. We do not divide the
subaqueous lands into parcels.

Q. Okay. How do you identify
one subaqueous land parcel from another?
How do you distinguish them?

A, There are -- we don't
recognize parcel boundaries within
subaqueous lands at all.

Q. Okay.

A. In public subaqueous lands.
I should clarify.

41

Q. Okay. How do you
determine -- how do you distinguish
between subaqueous parcels that are
leased to private individuals?

A. Wedon't lease parcels. We
lease the area that's under the footprint
of the structure that's being
constructed.

Q. Allright. And how do you
locate that structure vis-a-vis the
shoreline?

A. Again, the application
provides a scaled drawing depicting the
proposed structure relative to the deeded
upland property boundaries.

Q. Oh, all right. When your
office issues a subaqueous lease, how
15 — how is that lease recorded or
identified? How is that area identified
for futare reference?

A. The application drawing in
the file is one way. And we also require
that the lease be recorded with the
county Recorder of Deeds office, so that
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should the upland property change hands,
the new owner will be aware of the lease

with the state of Delaware.
Q. If Ineeded tolookupa

particular subaqueous parcel, how is that

information filed in your office?
A. Again, we don't recognize
subaqueous parcels.
Q. My mistake.
If I wanted to locate a

specific subaqueous parcel that had been

leased to an upland owner, is this
information filed in your office at all?

A. No parcels in subaqueous
lands. You could locate a structure.

Q. Okay. And how would I do
that?

A. By the applicant's name or
if you knew the lease number.

Q. Oh, all right. And the
lease number is a unique number?

A, Yes.

Q. Does it have the year?

A, Yes.

Q. Does it have a year prefix,
suffix?
A. The last two digits of the

number represent the year in which it

was --

Q. It was issued?

A, It was received actually.

Q. The application?

A, Yes.

Q. Allright. Does the number
convey the year that it expires?

A. Theidentification number?

Q. Yes.

A. No.

Q. Is this information on
computer?

A. Yes.

Q. Okay. How far back does
that information data go?

A. We have more than one

se. 1 believe it goes back into

the late 1970s.

Q. Sojust so I understand,
your office issues subaqueous -- leases

42
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for subaqueous land only to the upland

owners, the owners of the upland adjacent

property?
MR. WALTON: I'm to
object to the form of the

question.

You can answer.
THE WITNESS: Should I
answer? '
MR. WALTON: If you
understand it, you can answer.
BY MS. CONKLIN:

Q. Will your office issue a
subaqueous land lease to anyone other
than a person who owns or controls the
immediately adjacent uplands?

A. No.

MS. CONKLIN: Let me have

this marked as 7.

(Whereupon, Deposition

Exhibit No. Herr-7, Letter dated

7/25/04 to Ms. Laura M. Herr from

Victor J. Schuler, Bates DE

01462-1468, was marked for

identification.)

MS. CONKLIN: I'm sorry,
mark this as 8.

(Whereupon, Deposition
Exhibit No. Herr-8, Memorandum
dated 3/10/05 to John A. Hughes
from Laura Herr, Bates DE 01540,
was marked for identification.)

BY MS. CONKLIN:

Q. Ms. Herr, I have provided

you Exhibit 7, which is a July 25th, 2004

application for a permit to refurbish and
e an existing derelict pier

submitted on behalf of Fenwick Commons, I

believe, LLC, by a Victor Schuler,
S-C-H-U-L-E-R, a bio-environmental
consultant, and this application, I
believe, is directed to you, correct?

A. Yes.

Q. Allright. 1 have a very
limited question about this. The 1e
section here says -- at the top of the
page of Exhibit 7, it says "Application
forD

ESQUIRE DEPOSITION SERVICES

316

¢ DNREC-WLSL..." What is

44

45

12 (Pages 42 to 45)



REBocowuaounswm=

LAURA M.

WLSL?

A. That's a typo. It should be
WSLS, and that stands for Wetlands and
Subaqueous Lands Section.

. Q. Thank you.

"...permit to refurbish and
upgrade an existing derelict pier that
extends into the Delaware River at Penns
Grove, New Jersey but is largely in
Delaware jurisdictional waters..." And
then it goes out to add outshore moorage,
et cetera, et cetera.

And I now would like to
direct you to Herr-8. And this
exhibit appears to be a memorandum to
John Hughes, secretary of DNREC,
originally from you, dated March 10th,
regarding a in subaqueous lands
lease fee for Riverwalk Project in Penns
Grove. Now, I don't -- can you tell me
whether the Riverwalk Project in Penns
Grove is essentially the same project as
was described in the Exhibit 7?

A. Yes.

Q. Okay. Andthisisa
memorandum justifying a reduction in the
lease, correct?

A, Yes.

Q. And my question is, if you
read the text, "In re on of the
public nature and community
revitalization aspects of the
above-referenced project, as well as its
location substantially within the State
of New Jersey, the Wetlands and
Subaqueous Lands Section recommends that
you reduce the subaqueous lands ‘filled
lands' lease fee" to the following
amounts.

What changed between

Exhibit 7 and Exhibit 8 -- well, what
changed between July 2004 and March 2005
to change the description of this
property -- the project as being largely
in Delaware jurisdictional waters to
being substantially within the state of
New Jersey?

A. Ouwr understanding of the

46

47
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project was that the pier revitalization
for which the application was made was
only a small portion of the overall
project, which included a riverwalk on
the upland in New Jersey and other
community redevelopment aspects to the
project. Those are the aspects I was
referring to in the memorandum in
Exhibit 8, that those are the aspects
that are substantially within New Jersey,
not the pier portion of the project,
which is only a minor or, you know, one
aspect of the project.

Q. When your section determines
a lease fee, do you look to the value or,
how would I put it, do you look to the
nature of the upland development that's
associated with the subaqueous lands
activity?

A, Not usually.

Q. Would this be an exception
then to the normal rule?

A. Yes.

Q. Okay. So under normal

49

queous

activity that is not on the uplands?

A. Yes.

Q. Is there a formula that is
utilized by your office for establishing
lease values?

A. There are fees that were
promulgated by Delaware's general
assembly, and we follow those.

Q. Inthe course of your
employment at DNREC, have you ever come
across -- have you ever seen a lease
issued by DNREC which allowed a lessee to
postpone payment of a Jease of subaqueous
lands based on various conditions, any
condition?

A. Postpone payment? Not that
I can recall.

Q. Okay. Do you recall any
lease being -- again, this is, of course,
based on your recollection and your
review of the leases that have been
presented to you by your employees. Are
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you aware of any lease of subaqueous
lands that made payments to the state
conditional on certain circumstances?

A. No.

Q. Okay. H alessee were to
request the insertion of a provision that
postponed payment of a lease payment or
made it conditional on certain events,
could you authorize the insertion of that
clause in a lease?

A. Icouldnot.

Q. Who would be the person to
authorize that?

A. The cabinet secretary has
the authority under our Environmental
Protection Act to reduce certain fees and
alter the timing of their payment.

Q. Allright. I'm getting
tired because I can't recall, Do you
recall seeing a lease that predated your
employment at DNREC that excused a lessee
from payment of lease fees under certain
current conditions?

A. Idon't recall seeing that,

neo.

Q. Allright. Have you
attended any meetings with New Jersey
state officials concerning coordination
of coastal zone management programs
between Delaware and New Jersey?

A. No.

Q. Have you seen any reports
from any individuals who allegedly have
attended such meetings?

A. No.

Q. Were you involved in the
assessment or -- in the review of a
memorandum of agreement between New
Jersey and Delaware back in the early
1990s that would have set criteria for
coordination of coastal permits?

A. Not that I recall.

Q. Okay. Are you aware of any
agreement between your office and the
state of New Jersey conceming
coordination of the issuance of coastal
zone pernmits?

A. No.

50
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Q. X you were to receive an
application today for a subaqueous lands
lease in which the applicant -- no, let
me rephrase that.

If you were to receive an
application for a subaqueous lands permit
from an applicant who alleged that they
leased the property from the state of New
Jersey and did not need a lease from the
state of Delaware, to whom would you 1ake
that application for review or
consideration?

A. If the applicant failed to
apply for the n lease, we would
refer it to our attorneys at the
Department of Justice.

Q. When you say Department of
Justice, attorney general's office?

A. Yes. :

Q. Okay. Who are your -- do
you have specific attorneys assigned to
your

A. Yes. To our program
specifically?

53

Q. Yes.

A. No.

Q. Okay. Do you have -- well,
let me ask you. Do you know the
attorneys to whom such an inquiry would
be sent?

A. Yes.

Q. Okay. Who would those
people be?

A. It would be sent to Kevin
Maloney.

Q. I'msorry?

A. Kevin Maloney. It would be
sent to Kevin Maloney.

Q. Allright. And have you
worked with Mr. Maloney for a number of
years? :

A. Yes.

Q. Allright. Butto your
knowledge, you don't recall receiving an
application for a subaqueous lands permit
in which the was basing a claim
on an instrument issued by the state of
New Jersey?
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A. Idon't

Q. And any other attorneys
other than Mr. Maloney?

A. We refer it to Mr. Maloney
and he designates an attorney to work on
the case.

Q. Isan attorney by the name
of June MacArtor one of the attorneys who
would handle those types of inquiries?

A. No.

Q. Is June MacAurtor, do you
know, still performing legal services for
DNREC?

A. Tdon't believe so.

Q. Okay. And if I may, who is
your -- to whom do you report again?

A. Kevin Donnelly.

Q. I'm sorry, Kevin Donnelly,
and be is a division manager?

He is a division director.
And Mr. Donnelly reports to?
The cabinet secretary.

Who is these days?

John Hughes.

>OoP>0O>

Q. John Hughes. Thank you very
much. That's what I needed to kaow.
MS. CONKLIN: I think if you
give me just two minutes, I think
we'll be done.
(Recess taken from 4:25 p.m.
to 4:31 p.m.)
BY MS. CONKLIN:

Q. A couple of quick questions
here, Ms. Herr. Let me refer you to
Herr-8, which is a memorandum, March 10,
2005. And this is -- this concerns a
subaqueous lands fee. So it would
obviously be correct to say there was a
subaqueous lands lease involved here that
was issued to Fenwick Commons, right?

A, Yes.

Q. Okay. My question is, based
on your earlier answer where you said
that leases are recorded in the county of
the upland property to which they're
coanected — now, I'm at Herr-7,
and I am flipping to page 6, page 6 --

MR. WALTON: And the --
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BY MS. CONKLIN:
Q. Page 6 of Exhibit 7.
MR. WALTON: DE 